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Dependence on 401(k) retirement accounts continues to cause a massive 
retirement crisis in the United States by leaving most workers unprepared for 
retirement. The voluntary, inaccessible, employer-centered, expensive, and 
consumer-driven natures of these plans have combined to make retirement a type of 
corporate-inspired elder abuse in America. 
Behavioral economics considers the utility of permitting individual choice in 
decision-making settings. Many, however, have been misled to believe that 
greater choice is always better. Yet, according to one prominent commentator, 
this consumer-driven paradigm will lead to 48% of current workers between the 
ages of fifty and sixty-four being poor when they reach retirement. Behavioral 
economic workplace research, instead, strongly suggests that a better approach 
would be to use “choice architecture” to nudge workers into well-diversified, 
low-fee default retirement accounts set up by government-regulated private 
retirement funds.  
Such a successful paternalistic workplace retirement model already exists. 
The Australian Superannuation Guarantee is a mandatory, universal, private, 
and comparatively inexpensive workplace retirement scheme. It also aligns the 
interests of retirement fund managers with fund participants. Most Australian 
employees do not exercise choice with regard to how their retirement 
contributions are invested. Employer contributions default into an individual’s 
MySuper retirement account operated by the country’s best money managers, 
who invest worker funds in a diversified manner, while charging very low 
investment fees.  
As part of my Stewart Lecture remarks, I outline here a vision for the 
transformation of the American 401(k) retirement system into an efficient and 
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sustainable superannuation model based on behavioral economic insights from the 
Australian workplace retirement system.
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
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IRUWKRVHRQWKHYHUJHRIUHWLUHPHQW(DUO\%DE\%RRPHUVWKHGHILFLWVYDU\IURPSHU
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WRJHQHUDWHLQUHWLUHPHQW´Id.See also 2$./(<	.(11($//<supra QRWHDW³7KH%RVWRQ
&ROOHJH&HQWHUIRU5HWLUHPHQW5HVHDUFK1DWLRQDO5HWLUHPHQW5LVN,QGH[LQGLFDWHVWKDWDVRI
PRUHWKDQKDOIRI86KRXVHKROGVODFNVXIILFLHQWUHWLUHPHQWLQFRPHWRPDLQWDLQWKHLU
VWDQGDUGRIOLYLQJHYHQLIWKH\ZRUNORQJHUWKDQWKHDYHUDJHUHWLUHPHQWDJHRI´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 6HFXQGD 	 0DKHU supra QRWH  PDQXVFULSW DW 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FLWLQJ 6DPXHO (VWUHLFKHU 	
/DXUHQFH*ROGThe Shift from Defined Benefit to Defined Contribution Plans/(:,6	
&/$5./5(9 See also 'DX6FKPLGWsupra QRWHDW ³$PHULFDQ
HPSOR\HUVKDYHEHHQ WHUPLQDWLQJ WKH WUDGLWLRQDOGHILQHGEHQHILWSHQVLRQSODQVRI WKHSRVW
:RUOG :DU ,, HUD LQ IDYRU RI WKH PRUH SRUWDEOH GHILQHG FRQWULEXWLRQ SODQV WKDW OHDYH
LQYHVWPHQWDQGDQQXLW\GHFLVLRQVDQGULVNZLWKLQGLYLGXDOZRUNHUV´
  See generally (':$5'$=(/,16.<7+(25,*,162)7+(2:1(56+,362&,(7<+2:
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  $Q HVWLPDWHG  RI $PHULFDQ ZRUNHUV KDYH QR DFFHVV WR D N RU VLPLODU
UHWLUHPHQW DFFRXQW See 'DX6FKPLGW supra QRWH  DW  ³6LQFH  WKH SHUFHQW RI
IXOOWLPH $PHULFDQ SULYDWHVHFWRU ZRUNHUV FRYHUHG E\ VRPH IRUP RI SHQVLRQ SODQ KDV
GHFUHDVHGIURPWR´
  See 5LFKDUG(LVHQEHUJIs This the Solution to America’s Retirement Crisis?1(;7
$9(18(-XO\KWWSZZZQH[WDYHQXHRUJEORJVROXWLRQDPHULFDVUHWLUHPHQWFULVLV
>SHUPDFF':%<63@³>5@RXJKO\DILIWKRISHRSOHHOLJLEOHIRUDNGRQ
WVLJQXS´
  7KH 'HSDUWPHQW RI /DERU KDV H[SUHVVHG FRQFHUQ RYHU LQGLYLGXDOV¶ DELOLW\ WR
XQGHUVWDQGLQYHVWPHQWSULQFLSOHVLQRUGHUWRPDNHZHOOLQIRUPHGGHFLVLRQVLQWKHFRQWH[WRI
'&SODQV0DWWKHZ9HQKRUVWHelping Individual Investors Do What They Know Is Right: 
The Save More for Retirement Act of 2005 &211 ,16/-  FLWLQJ
&)5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  86&±6HFWLRQRI(5,6$VWDWHVDVLWVSXUSRVH
WRSURWHFW    WKH LQWHUHVWVRISDUWLFLSDQWV LQHPSOR\HHEHQHILWSODQVDQG WKHLU
EHQHILFLDULHV E\ UHTXLULQJ WKH GLVFORVXUH DQG UHSRUWLQJ WR SDUWLFLSDQWV DQG
EHQHILFLDULHV RI ILQDQFLDO DQG RWKHU LQIRUPDWLRQ ZLWK UHVSHFW WKHUHWR E\
HVWDEOLVKLQJVWDQGDUGVRIFRQGXFWUHVSRQVLELOLW\DQGREOLJDWLRQIRUILGXFLDULHV
RIHPSOR\HHEHQHILWSODQVDQGE\SURYLGLQJIRUDSSURSULDWHUHPHGLHVVDQFWLRQV
DQGUHDG\DFFHVVWRWKH)HGHUDOFRXUWV
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RQHRIWKHFHQWUDOVWUXFWXUDODVSHFWVRI(5,6$LVIODZHGZKHQLWFRPHVWRZRUNSODFH
UHWLUHPHQW SODQV (5,6$ PDNHV DGRSWLRQ RI DOO (5,6$ SODQV E\ HPSOR\HUV
completely voluntary %HFDXVH RI WKH YROXQWDU\ QDWXUH RI WKHVH SODQV PDQ\
HPSOR\HHV HVSHFLDOO\ LQ VPDOO DQG PLGVL]H ILUPV GR QRW KDYH DFFHVV WR VXFK
UHWLUHPHQWSODQV
7KRVH WKDW GR KDYH DFFHVV DQG VLJQ XS DUH PRVWO\ LQFDSDEOH RI LQYHVWLQJ RU
PDWFKLQJWKHLUVDODU\FRQWULEXWLRQVDFFRUGLQJWREDVLFSULQFLSOHVRIPRGHUQSRUWIROLR
WKHRU\ 2U PRUH SUREOHPDWLFDOO\ HPSOR\HHV DUH SHUPLWWHG YDULRXV IRUPV RI
SUHUHWLUHPHQWGLVWULEXWLRQZKLFKOHDGVWRDVLJQLILFDQWDPRXQWRIOHDNDJHIURPWKHVH
DFFRXQWVEHIRUHUHWLUHPHQWHYHQEHJLQV0RUHRYHUPDQ\WLPHVNSDUWLFLSDQWV
GRQRWXQGHUVWDQGWKHKLJKIHHVDVVRFLDWHGZLWKFHUWDLQW\SHVRIDFWLYHO\PDQDJHG
PXWXDOIXQGLQYHVWPHQWVDQGVTXDQGHUDODUJHDPRXQWRISRWHQWLDOUHWLUHPHQWVDYLQJV
EDVHG RQ WKHLU LJQRUDQFH RI WKHVH PDWWHUV )LQDOO\ EHFDXVH RI WKH OHJDO
UHSHUFXVVLRQVRIEHLQJODEHOHGDILGXFLDU\XQGHU(5,6$PDQ\HPSOR\HUVRUWKHLU
GHOHJDWHG WKLUGSDUW\ DGPLQLVWUDWRUV IDLO WR SURYLGH WKH QHFHVVDU\ LQYHVWPHQW
HGXFDWLRQWKDWWKHLUHPSOR\HHVQHHGWRPDNHDSSURSULDWHGHFLVLRQVFRQFHUQLQJWKHLU
NDFFRXQWV,QVWHDGPDQ\SODQSDUWLFLSDQWVUHFHLYHFRQIOLFWLQJDGYLFHIURP
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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HPSOR\HUV WR HVWDEOLVK HPSOR\HH EHQHILWV SODQV 1RU GRHV (5,6$ PDQGDWH ZKDW NLQG RI
EHQHILWVHPSOR\HUVPXVWSURYLGHLIWKH\FKRRVHWRKDYHVXFKDSODQ´See also'DQD00XLU
From <833,(6 to *833,(6: Unfunded Mandates and Benefit Plan Regulation*$/
5(9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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  See &UDLJ&RSHODQGEmployment-Based Retirement Plan Participation: Geographic 
Differences and Trends, 2012 (03%(1(),75(6 ,167 ,668(%5,()1RY  DW  
available at KWWSZZZHEULRUJSGIEULHIVSGI(%5,B,%B1R3DUWLFLSSGI
>SHUPDFF+5:$7@ ³)RU ZDJH DQG VDODU\ ZRUNHUV DJHV ௅ ZKR ZRUNHG IRU
HPSOR\HUVZLWKIHZHUWKDQHPSOR\HHVSHUFHQWSDUWLFLSDWHGLQDSODQFRPSDUHGZLWK
SHUFHQWRIWKRVHZRUNLQJIRUHPSOR\HUVZLWKRUPRUHHPSOR\HHV´
  See *KLODUGXFFLsupra QRWH³%DVLQJDV\VWHPRQSHRSOH¶VYROXQWDULO\VDYLQJIRU
\HDUVDQGHYDOXDWLQJWKHUHOHYDQWLQIRUPDWLRQIRUVRXQGLQYHVWPHQWFKRLFHVLVOLNHDVNLQJ
WKHIDPLO\SHWWRGDQFHRQWZROHJV´See also 'DX6FKPLGWsupra QRWHDW³%\DQ\
REMHFWLYHPHDVXUHZRUNHUVVHHPYHU\P\RSLFLQWKHLUGHFLVLRQVDVWRKRZPXFKWRVDYHIRU
UHWLUHPHQW YDOXLQJ FXUUHQW FRQVXPSWLRQ DQG WKH FUXVK RI FXUUHQW QHHGV RYHU VDYLQJ IRU
UHWLUHPHQW´
  $OH[DQGUD0RHQPutting a Stop to Retirement Plan Leakage5(7,5(0(1772:1+$//
0DU   KWWSZZZUHWLUHPHQWWRZQKDOOFRP"S VWKDVK*P7/TD;\9&E%]DGSEV
>SHUPDFF+'585@ ³/HDNDJH UHIHUV WR WKH HURVLRQ RI DVVHWV LQ UHWLUHPHQW
DFFRXQWV²DSSUR[LPDWHO\RIUHWLUHPHQWSODQDVVHWV µOHDN¶RXWHYHU\\HDU7KLVFDQ
SRWHQWLDOO\OHDGWRDUHGXFWLRQLQWRWDOUHWLUHPHQWDVVHWVRIWRRYHUDQHPSOR\HH¶V
ZRUNLQJ\HDUV´
  See 3RUWHUsupra QRWH³$FWLYHO\PDQDJHGPXWXDOIXQGVLQZKLFKPDQ\ZRUNHUV
LQYHVWWKHLUUHWLUHPHQWVDYLQJVDUHHQRUPRXVO\FRVWO\´
  See, e.g. 9DULW\ &RUS Y +RZH  86    ³(5,6$ UHTXLUHV D
µILGXFLDU\¶ WR µGLVFKDUJH KLV GXWLHV ZLWK UHVSHFW WR D SODQ VROHO\ LQ WKH LQWHUHVW RI WKH
SDUWLFLSDQWV DQG EHQHILFLDULHV¶´ FLWLQJ (5,6$  D FRGLILHG DW  86&  D

  See &)5³>0@DQ\HPSOR\HUVKDYHQRWRIIHUHGSURJUDPVRU
RIIHUHGRQO\OLPLWHGSURJUDPVGXHWRXQFHUWDLQW\UHJDUGLQJWKHH[WHQWWRZKLFKWKHSURYLVLRQ
 INDIANA LAW JOURNAL >9RO

LQYHVWPHQWDGYLVRUVDQGEURNHUV6XFKFRQIOLFWHGDGYLFHOHGWKH86'HSDUWPHQWRI
/DERU '2/ WR SURSRVH UXOHV RQ $SULO   WR H[SDQG WKH GHILQLWLRQ RI
³ILGXFLDU\´VRWKDWVXFKDGYLVRUVDFWLQWKHLUHPSOR\HHV¶EHVWLQWHUHVWV
%HKDYLRUDOHFRQRPLFVH[SODLQVWKDWSUHVHUYLQJFKRLFHIRULQGLYLGXDOVDWDOOFRVWV
LV QRW DOZD\V LQ WKH EHVW LQWHUHVW RI WKRVH PDNLQJ WKH FKRLFHV ,QGHHG LW LV
HPSOR\HHVPDNLQJLPSURSHUFKRLFHVUHJDUGLQJWKHLUNSODQVWKDWKDVKHOSHGIXHO
WKH FXUUHQW UHWLUHPHQW FULVLV 7KH FRQFHSW RI FKRLFH DUFKLWHFWXUH DOUHDG\ XVHG
VXFFHVVIXOO\ZLWKDXWRPDWLFHQUROOPHQWVLQNSODQVFDQEHDSSOLHGWRDOORZ
ZRUNHUVZKRGRQRWZDQW WR DFWLYHO\PDQDJH WKHLU UHWLUHPHQWDFFRXQWV WR VWLOOEH
VXFFHVVIXOZKHQLWFRPHVWRUHWLUHPHQWVHFXULW\7KURXJKWKLVDSSURDFKZRUNHUV
ZLOOEH³QXGJHG´LQWRVDYLQJIRUUHWLUHPHQWZLWKRXWKDYLQJWRWKLQNDERXWLWDQG\HW
FDQRSWRXWRIWKHGHIDXOWLIWKH\ZLVKWRWDNHDPRUHDFWLYHUROHLQLQYHVWLQJIRUWKHLU
UHWLUHPHQWIXWXUH
6XFKDV\VWHPDOUHDG\H[LVWVLQ$XVWUDOLDDQGPRVWDJUHHWKDW³$XVWUDOLDQVDUHLQ
EHWWHUVKDSHIRUUHWLUHPHQWWKDQ$PHULFDQV´8QGHUWKH$XVWUDOLD6XSHUDQQXDWLRQ
*XDUDQWHH 6*HPSOR\HUVPXVWFRQWULEXWHRIHPSOR\HHFRPSHQVDWLRQ WRD


RI LQYHVWPHQWUHODWHG LQIRUPDWLRQPD\ EH FRQVLGHUHG WKH UHQGHULQJ RI µLQYHVWPHQW DGYLFH¶
XQGHUVHFWLRQ$LLRI(5,6$UHVXOWLQJLQILGXFLDU\UHVSRQVLELOLW\DQGSRWHQWLDOOLDELOLW\
LQFRQQHFWLRQZLWKSDUWLFLSDQWGLUHFWHGLQYHVWPHQWV´
  See 'HILQLWLRQ RI WKH 7HUP µµ)LGXFLDU\¶¶ &RQIOLFW RI ,QWHUHVW 5XOH²5HWLUHPHQW
,QYHVWPHQW$GYLFH)HG5HJSURSRVHG$SUWREHFRGLILHGDW&)5
SWV±
  See infra 3DUW,,
  See 3HQVLRQ3URWHFWLRQ$FWRI3XE/1R6WDW±
7KH 3HQVLRQ 3URWHFWLRQ $FW ³DVVLVWHG WKH PRYHPHQW WRZDUG DXWRHQUROOPHQW E\ DOORZLQJ
HPSOR\HUVWRXWLOL]HDQDXWRHQUROOPHQWSURYLVLRQLQWKHLUNSODQVLQRUGHUWRDYRLGFHUWDLQ
QRQGLVFULPLQDWLRQ UHTXLUHPHQWV RWKHUZLVHPDQGDWHG E\ WKH ,56´6WHYHQ'&RKHQ1RWH
Autoenrollment and AnnuitizationEnabling 401(k) “DB-ation”1<8-/	%86
FLWLQJ,5&N7KH'HSDUWPHQWRI/DERUODWHU³SURPXOJDWHG
UHJXODWLRQVWKDWSURYLGHWKHW\SHVRILQYHVWPHQWIXQGVLQWRZKLFKSODQFRQWULEXWLRQVFDQEH
DXWRPDWLFDOO\LQYHVWHG´ZKLFKDUHFDOOHGTXDOLILHGGHIDXOWLQYHVWPHQWDOWHUQDWLYHV4',$V
Id.FLWLQJ&)5F
  See 5,&+$5'+7+$/(5	&$66568167(,118'*(,03529,1*'(&,6,216$%287
+($/7+ :($/7+ $1' +$33,1(66 ±  GHVFULELQJ KRZ QXGJLQJ ZRUNV ZLWK
UHWLUHPHQWSODQSDUWLFLSDQWFKRLFHVWKURXJKFKRLFHDUFKLWHFWXUH
  See 5LFKDUG(LVHQEHUJTo Solve the U.S. Retirement Crisis, Look to Australia1(;7
$9(18( -XO\   KWWSZZZQH[WDYHQXHRUJEORJVROYHXVUHWLUHPHQWFULVLVORRN
DXVWUDOLD>SHUPDFF=)/(:)@³>$@FFRUGLQJWR3XWQDP,QYHVWPHQWVHPSOR\HHVZKRDUH
DXWRPDWLFDOO\ HQUROOHG LQ ZRUNSODFH SODQV DUH RQ WUDFN WR UHSODFH  SHUFHQW RI WKHLU
SUHUHWLUHPHQWLQFRPHLQUHWLUHPHQWDQGWKRVHLQDXWRHVFDODWLRQSODQVDUHKHDGHGWRSHUFHQW
UHSODFHPHQWUDWHV´
  Id.³$XVWUDOLD¶VKLJKO\UDWHGV\VWHP>LV@WLHGZLWKWKH1HWKHUODQGVIRUWKHVHFRQGEHVW
LQWKHZRUOGEHKLQG'HQPDUNDFFRUGLQJWRWKH0HOERXUQH0HUFHU*OREDO3HQVLRQ,QGH[´
See also -XOLH$JQHZAustralia’s Retirement System: Strengths, Weaknesses, and Reforms
&(17(5 )25 5(7,5(0(17 5(6 $7 %26 & %5,()6 $SU  DW   available at 
KWWSFUUEFHGXZSFRQWHQWXSORDGV,%BSGI >SHUPDFF4;.&@
³$XVWUDOLD¶VUHWLUHPHQWLQFRPHV\VWHPLVUHJDUGHGE\VRPHDVDPRQJWKHEHVWLQWKHZRUOG,W
KDVDFKLHYHGKLJKLQGLYLGXDOVDYLQJUDWHVDQGEURDGFRYHUDJHDWUHDVRQDEO\ORZFRVWWRWKH
JRYHUQPHQW´
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
³VXSHUDQQXDWLRQIXQG´RIWKHHPSOR\HH¶VFKRLFH,IWKHHPSOR\HHWDNHVQRDFWLRQ
ZLWK UHJDUG WR WKLV UHWLUHPHQW FRQWULEXWLRQ DV LV WKH FDVH FXUUHQWO\ ZLWK
DSSUR[LPDWHO\RI$XVWUDOLDQHPSOR\HHVDFFRUGLQJWRVRPHHVWLPDWHVWKH\DUH
LQYHVWHG LQ D ³0\6XSHU´ DFFRXQW ZKLFK LV D GHIDXOW 6* DFFRXQW DSSURSULDWHO\
GLYHUVLILHG EDVHG RQ ZKHUH WKH\ DUH LQ WKHLU FDUHHU 0\ EHOLHI LV WKDW WKLV
SDWHUQDOLVWLF ZRUNSODFH V\VWHP KDV EHHQ LQFUHGLEO\ VXFFHVVIXO EHFDXVH LW  LV
PDQGDWRU\LVXQLYHUVDOLVLQGHSHQGHQWRIHPSOR\HUVLVLQH[SHQVLYHDQG
DOLJQVSHQVLRQIXQGPDQDJHULQWHUHVWVZLWKWKRVHRISDUWLFLSDQWV
7KLV$UWLFOHLVRQHRIWKHILUVWLQWKHOHJDOOLWHUDWXUHFRPSUHKHQVLYHO\GHVFULELQJ
KRZ6*DFFRXQWVFRXOGUHYROXWLRQL]H$PHULFDQZRUNSODFHNSODQV,Q3DUW,,
RIIHUDVXFFLQFWH[SODQDWLRQRIWKHFXUUHQW$PHULFDQNFULVLV,Q3DUW,,,SURYLGH
DQ DFFHVVLEOH GLVFXVVLRQ RI EDVLF EHKDYLRUDO HFRQRPLF SULQFLSOHV WR H[SODLQ ZK\
JLYLQJXQIHWWHUHGFKRLFHWRHPSOR\HHVZKHQLWFRPHVWRUHWLUHPHQWSODQVZLOOOHDGWR
UHWLUHPHQWLQVHFXULW\,QVWHDG,DUJXHLWLVEHWWHUIRUWKHSRFNHWERRNVRIDOO$PHULFDQV
WRSURYLGHDSDWHUQDOLVWLFUHWLUHPHQWIUDPHZRUNWRGD\UDWKHUWKDQWRKDYHWRSD\ODWHU
WKURXJK WD[HV IRU VRFLDO ZHOIDUH SURJUDPV IRU WKH HOGHUO\ ZKR ILQG WKHPVHOYHV
LQFUHDVLQJO\GHVWLWXWHLQUHWLUHPHQW


  See Super from My Employer $8675$/,$1 7$; 2)),&( KWWSVZZZDWRJRYDX
,QGLYLGXDOV6XSHU*URZLQJ\RXUVXSHU6XSHUIURPP\HPSOR\HU >SHUPDFF3;8&;@
³,I \RX¶UH HOLJLEOH IRU VXSHU JXDUDQWHH FRQWULEXWLRQV DW OHDVW HYHU\ WKUHH PRQWKV \RXU
HPSOR\HU PXVW SD\ LQWR \RXU VXSHU DFFRXQW D PLQLPXP RI  RI \RXU RUGLQDU\ WLPH
HDUQLQJVXSWRWKHµPD[LPXPFRQWULEXWLRQEDVH¶´
  See $GDP %XWW 6FRWW 'RQDOG 'RXJODV )RVWHU 6XVDQ 7KRUS 	 *HRII :DUUHQ
MySuper: A Stage in an Evolutionary Process&WUIRU,QW¶O)LQ5HJXODWLRQ:RUNLQJ3DSHU
1R   available at KWWSVVUQFRPDEVWUDFW  >SHUPDFF+14$<5;@
³)RU$XVWUDOLD&RRSHUVXJJHVWVDERXWRIPHPEHUVDUHLQYHVWHGLQWKHGHIDXOW
IXQGQRPLQDWHGXQGHUWKHLUHPSOR\PHQWFRQWUDFWDSHUFHQWDJHWKDWLVQRWGLVVLPLODUWRWKDW
UHSRUWHGIRURWKHUFRXQWULHV´(LVHQEHUJsupra QRWH³(PSOR\HHVFDQFRQWULEXWHWR7KH
6XSHURQWKHLURZQEXWMXVWSHUFHQWFKRRVHWRGRVRDFFRUGLQJWR-XOLH$JQHZDXWKRURI
WKH&HQWHUIRU5HWLUHPHQW5HVHDUFKDW%RVWRQ&ROOHJHDUWLFOHµ$XVWUDOLD¶V5HWLUHPHQW6\VWHP
6WUHQJWKV:HDNQHVVHVDQG5HIRUPV¶´OLQNLQJWR$JQHZsupra QRWH7KLVGHIDXOW
KDVQRWEHHQHPSLULFDOO\SURYHQDQGLWVSURYLGHQFHUHPDLQVDP\VWHU\
  See %XWWHWDOsupra QRWHDW
  See 3UHVV5HOHDVH%URQWH7DUQ:HLU	'HERUDK5DOVWRQ$XVWO&WUIRU)LQ6WXGLHV
$XVWUDOLD¶V5HWLUHPHQW,QFRPH6\VWHPRQ*OREDO6WDJHEXW'HOD\HG6*&RXOG0DNHIRU
6KDN\ *URXQG  2FW   available at KWWSZZZJOREDOSHQVLRQLQGH[FRPZS
FRQWHQWXSORDGVB0HGLD5HOHDVHB00*3,B$XVWUDOLDB),1$/SGI>SHUPDFF&$
;%<@³,QFUHDVLQJVXSHUDQQXDWLRQJXDUDQWHH6*SD\PHQWVKDYHEHHQDPDMRULQIOXHQFHU
LQ $XVWUDOLD¶V UHWLUHPHQW VDYLQJV V\VWHP EHLQJ UDQNHG VHFRQG EHVW LQ WKH ZRUOG EHDWLQJ
1HWKHUODQGVIRUWKHILUVWWLPHLQILYH\HDUVDQGIDOOLQJMXVWVKRUWRI'HQPDUNDFFRUGLQJWRWKH
0HOERXUQH0HUFHU*OREDO3HQVLRQ,QGH[00*3,´
  3RUWHUsupra QRWH³>:LWKUHJDUGWRPLVDOLJQPHQWRILQWHUHVWV@DFULWLFDOGULYHURI
XQSUHSDUHGQHVV>LVWKHIDFWWKDW@:DOO6WUHHWLVEOHHGLQJVDYHUVGU\-RKQ&%RJOHIRXQGHU
DQGIRUPHUFKLHIH[HFXWLYHRI9DQJXDUGVXJJHVWVDGLIIHUHQWSROLF\SUHVFULSWLRQVKRULQJ
XS$PHULFDQV¶UHWLUHPHQWUHTXLUHV ILUVWRIDOODOLJQLQJ WKH LQWHUHVWVRI LQYHVWPHQWDGYLVHUV
DQGWKHLUFOLHQWV´See -RKQ&%RJOHThe Arithmetic of “All-In” Investment Expenses),1
$1$/<67--DQ±)HEDW³&RPSDUHGZLWKFRVWO\DFWLYHO\PDQDJHGIXQGVRYHU
WLPHORZFRVWLQGH[IXQGVFUHDWHH[WUDZHDOWKRIIRUUHWLUHPHQWSODQLQYHVWRUV´ 
 INDIANA LAW JOURNAL >9RO

,Q3DUW,,,,H[SODLQWKDWVXFKDSDWHUQDOLVWLFZRUNSODFHSHQVLRQH[LVWVLQWKHIRUP
RI WKH$XVWUDOLDQ 6* ZKLFK KDV EHHQ UHPDUNDEO\ VXFFHVVIXO GXULQJ LWV H[LVWHQFH
EHFDXVHRIILYHSULQFLSDOWUDLWVZKLFK,GLVFXVVLQGHWDLOEHORZ)LQDOO\LQ3DUW,9
MXPSLQJ RII IURP WKH XQFRQWURYHUVLDO SURSRVLWLRQ WKDW UHWLUHPHQW SODQ UHJXODWLRQ
VKRXOG SURPRWH UHWLUHPHQW VHFXULW\ , RIIHU D URDGPDS IRU ZRUNSODFH UHWLUHPHQW
UHIRUPLQWKH8QLWHG6WDWHVLWLVWLPHWRHOLPLQDWHWKHYROXQWDU\NSODQVV\VWHP
LQIDYRURIDILQDQFLDODQGWD[DSSURDFKWKDWIDYRUVWKHGHYHORSPHQWRILQGHSHQGHQW
6*IXQGVWRZKLFKHPSOR\HUVPXVWFRQWULEXWH$OWKRXJKHPSOR\HHVDQGHPSOR\HUV
PXVWSDUWLFLSDWHLQWKH6*V\VWHPHPSOR\HHVZLOOKDYHWKHFKRLFHWRGRQRWKLQJDQG
EH LQYHVWHG LQD ORZFRVWKLJKO\GLYHUVLILHG6*DFFRXQWRU WRPRUHDFWLYHO\SLFN
DPRQJ6*IXQGVDQGWKHQDPRQJLQYHVWPHQWRSWLRQVSURYLGHGE\WKHVHOHFWHG6*
IXQG
7KHVH IXQGV ZRXOG EH UHJXODWHG E\ WKH 6HFXULWLHV DQG ([FKDQJH &RPPLVVLRQ
6(& DQG WKH ,QWHUQDO 5HYHQXH6HUYLFH ,56 QRW WKH'2/ DQGZRXOG SURYLGH
VRSKLVWLFDWHGUHWLUHPHQWVDYLQJVVWUDWHJLHVIRUDOOZRUNHUV%HFDXVHRIHFRQRPLHVRI
VFDOHDQGFRPSHWLWLYHPDUNHWIRUFHVVXFKVHUYLFHVZRXOGEHSURYLGHGDWORZFRVWV
)LQDOO\EHFDXVHVXFK6*IXQGPDQDJHUVZRXOGFRQWLQXHWRKDYHILGXFLDU\GXWLHVWR
WKHSDUWLFLSDQWVRI VXFKSODQV WRDFW LQ WKHLU VROH LQWHUHVW WKHUHZRXOGEHDGLUHFW
DOLJQPHQW RI LQWHUHVWV EHWZHHQ IXQG PDQDJHUV DQG SODQ SDUWLFLSDQWV ZLWKRXW
HPSOR\HUSODQVSRQVRUVJXPPLQJXSWKHZRUNZLWKFRQIOLFWHGWKLUGSDUW\ILQDQFLDO
DGYLVRUV
,7+($0(5,&$1.5(7,5(0(17&5,6,6
:KHQ,WDONWRLQGLYLGXDOVLQP\FRPPXQLW\WKH\DUHJHQHUDOO\VXUSULVHGZKHQ,
WHOO WKHP WKDW RXU N UHWLUHPHQW V\VWHP LV FDXVLQJ D UHWLUHPHQW FULVLV RI HSLF
SURSRUWLRQVLQWKH8QLWHG6WDWHV7KLVUHDFWLRQLVSUREDEO\UHODWHGWRRQHRIWZRIDFWV
PDQ\SHRSOHGRQRWJLYHPXFKWKRXJKWWRWKHKHDOWKRIWKHLUNSODQVDQGGR
QRWGRVRPHRIWKHEDVLFFDOFXODWLRQVWRGHWHUPLQHZKHWKHUWKH\DUHFXUUHQWO\VDYLQJ
HQRXJKPRQH\LQUHWLUHPHQWWROLYHFRPIRUWDEO\DQGWKH\GRQRWUHDOL]HWKDWRYHU
KDOIRIWKHSHRSOHLQWKH8QLWHG6WDWHVKDYHQRDFFHVVWRVXFKSODQVRUFKRRVHQRWWR
SDUWLFLSDWHLQVXFKSODQV,QWKLV3DUW,VHWRXWWRH[SODLQWKHKLVWRU\RIZRUNSODFH
SHQVLRQVDQGUHWLUHPHQWSODQVLQWKH8QLWHG6WDWHVDQGKRZZHDUULYHGDWWKLVFXUUHQW
PHVV,DOVRH[SODLQZK\UHIRUPRIRXUNV\VWHPGHPDQGVLPPHGLDWHDWWHQWLRQ
EHFDXVHUHWLUHPHQWXQSUHSDUHGQHVV LV OLNHO\ WRDFFHOHUDWHZLWK WKHUHPDLQLQJEDE\
ERRPHUVUHWLULQJ


  See'DX6FKPLGWsupra QRWHDW±³:LWKUHVSHFWWRPLQLPL]LQJLQYHVWPHQW
PDQDJHPHQWFRVWV WKHUHDUHXQGRXEWHGO\HFRQRPLHVRIVFDOH WREHDFKLHYHGE\HPSOR\LQJ
SURIHVVLRQDO ILUP PDQDJHUV WR LQYHVW WKH SODQ DVVHWV IRU PXOWLSOH SDUWLFLSDQWV RQ D JURXS
EDVLV´
  See /DXUD6KLQThe Retirement Crisis: Why 68% of Americans Aren’t Saving in an 
Employer-Sponsored Plan )25%(6 $SU    $0 KWWSZZZIRUEHVFRP
VLWHVODXUDVKLQWKHUHWLUHPHQWFULVLVZK\RIDPHULFDQVDUHQWVDYLQJLQDQHPSOR\HU
VSRQVRUHGSODQ>SHUPDFF<.)54@³$VWDJJHULQJRIZRUNLQJDJHSHRSOHGLG
QRWSDUWLFLSDWHLQDQHPSOR\HUVSRQVRUHGSODQ´
@ PATERNALISTIC WORKPLACE RETIREMENT PLANS 

A. ERISA & Retirement Plan Basics 
(5,6$ZLWKQDUURZH[FHSWLRQVJRYHUQVUHWLUHPHQWSURPLVHVPDGH LQFLGHQWWR
HPSOR\PHQW (5,6$ UHTXLUHV VXFK SHQVLRQ SURPLVHV WR EH HIIHFWXDWHG XQGHU D
³SODQ´ WKDW LV FUHDWHG E\ WKH VSRQVRULQJ HPSOR\HU 7KRVH SODQV FRPH LQ WZR
YDULHWLHVWKH'%SODQDQGWKH'&SODQ
$'%SODQLVRQHLQZKLFKWKHUHWLUHPHQWSURPLVHLVGHILQHGLQWHUPVRIZKDWWKH
HPSOR\HHFDQH[SHFWWRUHFHLYHXSRQUHWLUHPHQWWKDWLVDIL[HGSHULRGLFSD\PHQW
EDVHGRQWKHHPSOR\HH¶V\HDUVRIVHUYLFHDQGDYHUDJHVDODU\$V,KDYHVWDWHGZLWK
3URIHVVRU0DKHULQDQHDUOLHUDUWLFOH³>D@'%HQWLWOHPHQWLVIXQFWLRQDOO\DQDQQXLW\
HDUQHGWKURXJKVHUYLFHDQGSDLGIRUE\IRUHJRQHZDJHV´$'%EHQHILWLVZKDWPRVW
SHRSOH WKLQNRIZKHQ WKH\KHDU WKHZRUG³SHQVLRQ´(5,6$KHDYLO\UHJXODWHV'%
DUUDQJHPHQWV
$'&SODQLQFRQWUDVWLVRQHLQZKLFKWKHUHWLUHPHQWHQWLWOHPHQWLVGHILQHGLQ
WHUPVRIZKDWWKHHPSOR\HHDQGVRPHWLPHVWKHHPSOR\HUFRQWULEXWHVWRDUHWLUHPHQW
VDYLQJVDFFRXQWSOXVDQ\LQYHVWPHQWUHWXUQRQWKRVHFRQWULEXWLRQV$'&SODQLVD
OLPLWHG VDYLQJV DFFRXQW &XUUHQWO\ ³>U@HFRUGNHHSLQJ DVVHWV >LQ DOO '& SODQV
UHVSRQGLQJWRWKHVXUYH\@MXPSHGWRWULOOLRQXSIURPWULOOLRQ
IRU WKH \HDU HQGHG6HSW  7KH QXPEHU RI SDUWLFLSDQWV    URVH WR
PLOOLRQXSIURPPLOOLRQ´
7KHFODVVLFDQGPRVW IUHTXHQWH[DPSOHRID'&SODQ LV WKHNSODQ7KH
NSODQGLGQRWHYHQH[LVWXQWLOWKHODWHVZKHQLWZDVGHYHORSHGQRWDVD
UHWLUHPHQW YHKLFOH EXW DV D VDYLQJV DFFRXQW LQZKLFKZHDOWKLHU$PHULFDQV FRXOG


  See %UHQGDQ60DKHU	3HWHU.6WULVERISA & Uncertainty:$6+8/5(9
±
  86&±
  0DKHU	6WULVsupraQRWHDW
  6HFXQGD	0DKHUsupra QRWHPDQXVFULSWDW
  See 0DKHU	6WULVsupra QRWHDW±GLVFXVVLQJ(5,6$UHJXODWLRQRIGHILQHG
EHQHILWSODQV
  Id.DW
  5REHUW6WH\HUDC Record Keepers’ Assets Jump 9.9% to New High Point at $5.56 
Trillion 3(16,216 	 ,19(670(176 0DU   KWWSZZZSLRQOLQHFRPDUWLFOH
35,17GFUHFRUGNHHSHUVDVVHWVMXPSWRQHZKLJKSRLQWDW
WULOOLRQ>SHUPDFF(.6&69<@QXPEHUVEDVHGRQVXUYH\WDNHQE\3HQVLRQV	,QYHVWPHQWV
RIWKHODUJHVW'&UHFRUGNHHSHUV³5HGXFHGFRPSHWLWLRQDPRQJUHFRUGNHHSHUVFRXOGPDNHLW
WRXJKHUIRUSODQVWRQHJRWLDWHEHWWHUSULFHVDQGVHUYLFHV2WKHUGUDZEDFNVFRXOGEHUHGXFHG
IOH[LELOLW\IRULQYHVWPHQWRSWLRQVDQGVHUYLFHVDVUHFRUGNHHSHUVVWDQGDUGL]HWKHLURIIHULQJVRU
FRQFHUQVE\SDUWLFLSDQWVWKDWDFKDQJHLQUHFRUGNHHSHUVUHSUHVHQWVDWDNHDZD\RIVHUYLFHVDQG
RSWLRQV´Id.1HHGOHVV WRVD\ WKH'&PDUNHW LQ WKH8QLWHG6WDWHVFRQWLQXHV WRH[SDQGDWD
VXEVWDQWLDOSDFH
  ,QWKHUHZHUHGHILQHGFRQWULEXWLRQSODQVLQWKH8QLWHG6WDWHV
RI WKHP RU  ZHUH N SODQV (03 %(1(),76 6(& $'0,1 86 '(3¶7 2) /$%25
35,9$7(3(16,213/$1%8//(7,1$%675$&72))250$118$/5(32576 
available at KWWSZZZGROJRYHEVDSGISHQVLRQSODQEXOOHWLQSGI >SHUPDFF'
584$@
 INDIANA LAW JOURNAL >9RO

SODFHWKHLUPRQH\WD[IUHH$OWKRXJK(5,6$UHJXODWHV'&DUUDQJHPHQWVWRVRPH
GHJUHHLWGRHVVRIDUOHVVVWULFWO\WKDQLWGRHV'%SODQV
7KLVVHLVPLFVKLIWIURP'%SODQVWR'&SODQVLQWKH$PHULFDQZRUNSODFHKDVEHHQ
ODUJHO\UHVSRQVLEOHIRUWKHODFNRIUHWLUHPHQWSUHSDUDWLRQIRUPDQ\$PHULFDQV7KLV
LV EHFDXVH WKH ULVNV RI UHWLUHPHQW IRU H[DPSOH ORQJHYLW\ ULVN LQWHUHVW UDWH ULVN
LQIODWLRQULVN LQYHVWPHQW UHWXUQULVNHWFDUHSODFHGVTXDUHO\RQ WKHVKRXOGHUVRI
WKRVH ZKR DUH OHDVW DEOH WR QHJRWLDWH VXFK FRPSOH[ ULVN ILQDQFLDOO\ LOOLWHUDWH
$PHULFDQZRUNHUV1HYHUWKHOHVVPRVWHPSOR\HUVDUHLQIDYRURI'&DUUDQJHPHQWV
EHFDXVHWKHUHLVXVXDOO\OHVVH[SHQVHDQGDGPLQLVWUDWLYHKDVVOHDVVRFLDWHGZLWKWKHP
6XUYH\HG HPSOR\HHV WHQG WR IDYRU '& SODQV OLNH WKH N EHFDXVH WKH\ DUH
DYDLODEOHHYHQWRVKRUWWHUPHPSOR\HHVWKH\DUHSRUWDEOHIURPMREWRMREWKH\DOORZ
WKHHPSOR\HHVWRVHHWKHLUUHWLUHPHQWPRQLHVJURZDQGWKH\JLYHHPSOR\HHVFKRLFHV
LQKRZWRLQYHVWWKHLUUHWLUHPHQWVDYLQJV
,QDSUHYLRXVSLHFH3URIHVVRU0DKHUDQG,VHWIRUWKDIRUPXODIRUKRZ'&SODQV
PXVWRSHUDWHWRSURYLGHDSSURSULDWHUHWLUHPHQWVDYLQJVWRLQGLYLGXDOVDQGH[SODLQHG
ZK\WKH\JHQHUDOO\IDLOWRSURYLGHDGHTXDWHUHWLUHPHQWLQFRPH
)RU'&SODQVWR³ZRUN´IURPDVRFLHWDOSHUVSHFWLYHSDUWLFLSDQWVPXVW
KDELWXDOO\ save DW WKH DSSURSULDWH UDWH WKH\PXVW HDUQ DQ DSSURSULDWH
investment returnRQWKRVHVDYLQJVDQGWKH\PXVWconsumeWKDWEDODQFH
SRVWHPSOR\PHQWDWDQDSSURSULDWHUDWH3XWPRUHFRQFUHWHO\IRUD'&
SDUWLFLSDQWWRKDYHDVVHWVVXIILFLHQWWRIXQGUHWLUHPHQWLQFRPHHTXDOWR
VRPH:RIWKLVFDUHHUZDJHWKDWZRUNHUPXVWDQQXDOO\VDYH;
RIWKLVFRPSHQVDWLRQHDUQ<LQLQYHVWPHQWDSSUHFLDWLRQRQWKRVH


  See%UDGOH\35RWKPDQ401(k) Plans in the Wake of the Enron Debacle)/$/
5(9±H[SODLQLQJKRZ&RQJUHVVLQWHQGHGIRUNSODQVWREHXVHGIRU
³VXSSOHPHQWDOUHWLUHPHQWVDYLQJV´EXWKDVVLQFHEHHQUHOLHGRQE\HPSOR\HHV³DVDSULPDU\
VRXUFHRIUHWLUHPHQWLQFRPH´
  See 0DKHU	6WULVsupra QRWHDWPDLQWDLQLQJWKDW(5,6$UHJXODWHV'&SODQV
DQG VXEMHFWV WKHP WR VRPH RI WKH UXOHV WKDW JRYHUQ'%SODQV EXW WKDW'& ³SODQVZHUH D
UHODWLYHO\PLQRUSDUWRIWKHSHQVLRQODQGVFDSH´ZKHQ(5,6$ZDVHQDFWHGLQ
  See 3RUWHUsupra QRWH³$VFRPSDQLHVJUDGXDOO\GLGDZD\ZLWKWKHGHILQHGEHQHILW
SHQVLRQVWKDWRQFHSURYLGHGZRUNLQJIDPLOLHVZLWKWKHLUPDLQVXSSOHPHQWWR6RFLDO6HFXULW\
ZRUNHUVIRXQGWKH\KDGWRVKRXOGHUWKHUHVSRQVLELOLW\DQGULVNRIVDYLQJDQGLQYHVWLQJIRU
UHWLUHPHQWODUJHO\RQWKHLURZQ´3ULRUWRWKLVVKLIWWKH'%SODQZDVWKHSULPDU\PHDQVE\
ZKLFKHPSOR\HUVSURYLGHGSHQVLRQEHQHILWVWRHPSOR\HHVDQGHPSOR\HUVWRRNRQWKHSHQVLRQ
ULVNV6XVDQ-6WDELOHThe Behavior of Defined Contribution Plan Participants1<8
/5(9
  86&N6HFWLRQESODQVH[LVWIRUSXEOLFHGXFDWLRQDOLQVWLWXWLRQV
DQG RWKHU WD[H[HPSW LQVWLWXWLRQV Id.  E 6HFWLRQ  SODQV H[LVW IRU ORFDO DQG VWDWH
JRYHUQPHQWHPSOR\HHVDQGWD[H[HPSWRUJDQL]DWLRQV Id. 6HFWLRQEDQGSODQV
DUHQRWQHFHVVDULO\(5,6$SODQVEHFDXVHJRYHUQPHQWDOSODQVDUHH[HPSWXQGHU(5,6$VHFWLRQ
EDQGDUHQRWIXUWKHUGLVFXVVHGLQWKLVSDSHUSee 86&E
 . 7RGD\¶VZRUNHUVWHQGWRIDYRUWKHNSODQEHFDXVHWKH\³SODFH>@OHVVHPSKDVLV
RQ UHWLUHPHQWSODQV WKDW UHZDUG ORQJWHUP VHUYLFH DQG LQVWHDG IDYRU>@SODQV WKDW SURYLGH
PRUH LPPHGLDWH WDQJLEOH UHWLUHPHQW EHQHILWV >DQG@ WKRVH WKDWRIIHU EHQHILW IURQWORDGLQJ
DFFHVVLELOLW\ DQG SRUWDELOLW\´ -DQLFH .D\ 0F&OHQGRQ The Death Knell of Traditional 
Defined Benefit Plans: Avoiding a Race to the 401(k) Bottom7(03/5(9
FLWDWLRQRPLWWHG
@ PATERNALISTIC WORKPLACE RETIREMENT PLANS 

VDYLQJVDQGGUDZGRZQWKRVHVDYLQJVDW=D\HDU LQ UHWLUHPHQW
0DQ\ZRUNHUVKDYHSURYHGXQDEOHWRGRWKRVHWKLQJV
,QRWKHUZRUGV'&SDUWLFLSDQWVGRQRWVDYHHQRXJKRIWKHLUFXUUHQWLQFRPH
WKH\GRQRWRSWLPDOO\LQYHVWWKHLUVDYLQJVDQGWKH\VSHQGWKHLU'&VDYLQJV
WRRTXLFNO\)RUPDQ\ZRUNHUVWKHQWKHVWDUNUHDOLW\LVWKDWNW\SHSODQVKDYH
QRWEHHQDJRRGEDUJDLQIRUUHWLUHPHQWVHFXULW\
B. Voluntary Nature and Lack of Access to 401(k) Plans 
6FKRODUV GLVDJUHHRYHUZK\'&SODQVKDYHQRW OHG WR WKHSURPLVHG UHWLUHPHQW
EHQHILWV2QHRIWKHHDVLHVWFXOSULWV WRLGHQWLI\LV WKHYROXQWDU\QDWXUHRI(5,6$
SODQV%HFDXVHHPSOR\HHEHQHILWSODQVFDQEHH[SHQVLYHWRHVWDEOLVKDGPLQLVWHUDQG
PDQDJH QRW HYHU\ HPSOR\HU EHOLHYHV RIIHULQJ VXFK SODQV PDNH VHQVH DIWHU
XQGHUWDNLQJ D FRVWEHQHILW DQDO\VLV ,Q WKH NSODQ FRQWH[W WKLV PHDQV WKDW
DOPRVWKDOIRI86HPSOR\HHVGRQRWHYHQKDYHDFFHVVWRVXFKSODQV(YHQLIWKH\
GHVLUHGWRSDUWLFLSDWHEHFDXVHWKHHPSOR\HUGRHVQRWRIIHURQHWKH\DUHOHIWRXWLQ
WKHUHWLUHPHQWFROG


  6HFXQGD 	 0DKHU supra QRWH  PDQXVFULSW DW ± FLWLQJ &ROOHHQ ( 0HGLOO
Transforming the Role of the Social Security Administration&251(///5(9±
 IRU WKH SURSRVLWLRQ WKDW PDQ\ $PHULFDQV DUH ILQDQFLDOO\ LOOLWHUDWH DQG KDYH
SV\FKRORJLFDOELDVHVWKDWPD\DGYHUVHO\DIIHFWWKHQXPHURXVDQGFRPSOH[GHFLVLRQVWKH\KDYH
WRPDNHLQWKHFRQWH[WRIGHILQHGFRQWULEXWLRQSODQV
  )RU H[DPSOH LW LV HVWLPDWHG WKDW SDUWLFLSDQWV LQ'& SODQV VXFK DV NVZKR
H[SHFWWRPDLQWDLQWKHLUVWDQGDUGRIOLYLQJZLOOQHHGWRVDYHDSSUR[LPDWHO\RIWKHLQFRPH
WKH\ HDUQ IURP DJH WZHQW\ILYH WR VL[W\VL[ See *KLODUGXFFL supra QRWH  DW  <HW
SDUWLFLSDQWVLQNSODQVDUHRQO\FRQWULEXWLQJDSSUR[LPDWHO\WRRIWKHLULQFRPH
$P\%0RQDKDQEmployers as Risks&+,.(17/5(9
  See +D]HO%UDGIRUGStudy: Retirement Crisis Real and Getting Worse, 3(16,216	
,19(670(176-DQ30KWWSZZZSLRQOLQHFRPDUWLFOH21/,1(
VWXG\UHWLUHPHQWFULVLVUHDODQGJHWWLQJZRUVH >SHUPDFF51-3=+@ ³5RXJKO\
 RI $PHULFDQV KDYH QR UHWLUHPHQW VDYLQJV DQG QR DFFHVV WR GHILQHG EHQHILW SODQV
DFFRUGLQJWR)HGHUDO5HVHUYHGDWDLQFOXGLQJRISHRSOHDJHVWR´
  Compare id. GLVFXVVLQJ KRZ PDQ\ SHRSOH GR QRW KDYH DFFHVV WR SULYDWHVHFWRU
UHWLUHPHQWSODQVDQGWKRVHSODQVWKDWSHRSOHGRKDYHDFFHVVWRDUHQRWWKDWEHQHILFLDOwith
0F&OHQGRQsupraQRWHDWGLVFXVVLQJKRZGHILQHGFRQWULEXWLRQSODQVGRQRWSURYLGH
IRU D VHW EHQHILW DW UHWLUHPHQW DQG GR QRW JXDUDQWHH SODQ SDUWLFLSDQWV ³VLJQLILFDQW EHQHILW
DFFUXDOV´and6WDELOHsupraQRWHDW±GLVFXVVLQJKRZPDQ\SODQSDUWLFLSDQWVODFN
WKHILQDQFLDONQRZOHGJHDQGOLWHUDF\QHHGHGWRPDNHLPSRUWDQWLQYHVWPHQWGHFLVLRQVWKDWDUH
UHTXLUHGE\GHILQHGFRQWULEXWLRQSODQV
  -RHOOH6DDG/HVVOHU 7HUHVD*KLODUGXFFL	.DWH%DKQ6&+:$57=&75 )25(&21
32/,&< $1$/<6,6 $5( 86 :25.(56 5($'< )25 5(7,5(0(17" 75(1'6 ,1 3/$1
63216256+,3 3$57,&,3$7,21 $1' 35(3$5('1(66   available at 
KWWSZZZHFRQRPLFSROLF\UHVHDUFKRUJLPDJHVGRFVUHVHDUFKUHWLUHPHQWBVHFXULW\$UHB86
B:RUNHUVB5HDG\BIRUB5HWLUHPHQWSGI>SHUPDFF&+&391@³>$@OPRVWKDOIRI$PHULFDQV
ZKRZHUHZRUNLQJLQZHUHQRWRIIHUHGDUHWLUHPHQWDFFRXQWDWZRUN´$VIDUDVZKDW
SHUFHQWDJH RI WKH 86 SRSXODWLRQ ZRUNV 6DDG/HVVOHU HW DO VXJJHVWV ³ SHUFHQW RI WKH
SRSXODWLRQZDVZRUNLQJLQDQGSHUFHQWRIWKRVHZRUNHUVZHUHRIIHUG>VLF@DUHWLUHPHQW
SODQDWZRUN´Id. DW
 INDIANA LAW JOURNAL >9RO

7KHUHLVDQRWKHUFRKRUWRIZRUNHUVZKRKDYHDFFHVVWRNSODQVWKURXJKWKHLU
HPSOR\HUVEXWGHFLGH IRUZKDWHYHU UHDVRQQRW WRSDUWLFLSDWH7KLVSKHQRPHQRQ
DSSHDUVPRUHFRPPRQZLWKVPDOODQGPHGLXPVL]HHPSOR\HUVWKDWQRWRQO\GRQRW
DXWRPDWLFDOO\HQUROOWKHLUHPSOR\HHVLQNSODQVEXWDOVRWHQGQRWWRRIIHUWKH
SODQV
C. Employer-Sponsored 401(k) Plans Not Properly Utilized by  
Employees with Access 
$FFRUGLQJWRRQHUHFHQWSURPLQHQWVWXG\³PRUHWKDQWZRWKLUGVSHUFHQWRI
WKHZRUNLQJDJHSRSXODWLRQGLGQRWSDUWLFLSDWHLQDQHPSOR\HUVSRQVRUHGUHWLUHPHQW
SODQEHFDXVHWKH\ZHUHQRWVSRQVRUHGGLGQRWSDUWLFLSDWHRUZHUHQRWZRUNLQJ´2I
WKHUHPDLQLQJRIHPSOR\HHVZKRKDYHDFFHVVWRDQGSDUWLFLSDWHLQDNSODQ
WR VRPH GHJUHH WKH ELJJHVW SUREOHP LV HLWKHU WKDW WKH\ GR QRW FRQWULEXWH HQRXJK
WRZDUGUHWLUHPHQWRUWKH\GRQRWXQGHUVWDQGKRZWRLQYHVWLQDILQDQFLDOO\VDYY\ZD\
E\GLYHUVLI\LQJWKHLUUHWLUHPHQWDFFRXQWKROGLQJVLQORZFRVWIXQGV
:LWKUHJDUGWRWKHILUVWSUREOHPHPSOR\HHVGRQRWNQRZKRZPXFKRIWKHLUVDODU\
WKH\VKRXOGGHIHULQWRWKHLUNUHWLUHPHQWDFFRXQW0DQ\HPSOR\HHVZLOOSLFN
D UDQGRP QXPEHU DQ DUELWUDU\ IRUPXOD RU WKH GHIDXOW QXPEHU VHOHFWHG E\ WKH
HPSOR\HUDVDVWDUWLQJSODFH)RULQVWDQFHPDQ\HPSOR\HHVZLOOGHIHURIWKHLU
VDODU\LQWRDNSODQDQGVWD\DWWKDWOHYHOWKURXJKRXWWKHLUZRUNLQJFDUHHU7KLV
DPRXQWRIPRQH\HYHQZLWKDQHTXDOHPSOR\HUPDWFKXSWRRIVDODU\LVQRW
HYHQFORVHWRWKHDPRXQWWKDWHPSOR\HHVQHHGWRVDYHWRKDYHVXIILFLHQWUHWLUHPHQW
LQFRPH,QGHHGPDQ\UHWLUHPHQWSODQH[SHUWVVXJJHVWWKDWDYHUDJHHPSOR\HHVQHHG
WRVDYHDVPXFKDVRIWKHLUVDODU\SHUSD\SHULRG
7KH SUREOHP LV DOVR WKDW PDQ\ HPSOR\HHV GR QRW DGMXVW WKHLU UHWLUHPHQW SODQ
FRQWULEXWLRQRQFHWKH\KDYHPRUHPRQH\WRVDYHLQWKHIXWXUH3DUWRIWKHSUREOHP
LVLQHUWLDLQWKHVHQVHWKDWRQFHWKH\HQUROOLQWKHLUNSODQWKH\GRQRWFRQVLGHU


  See id.³2IWKHSHUFHQWRIZRUNHUVZKRVHHPSOR\HUVRIIHUHGDUHWLUHPHQWSODQLQ
SHUFHQWSDUWLFLSDWHGLQWKHSODQ´
  See$SULO<DQ\XDQ:X	0DWWKHZ65XWOHGJHLower-Income Individuals Without 
Pensions: Who Misses Out and Why?&WUIRU5HWLUHPHQW5HVHDUFKDW%RV&:RUNLQJ
3DSHU 1R   available at KWWSFUUEFHGXZSFRQWHQWXSORDGV
ZSBSGI>SHUPDFF344$$0;@³>:@RUNLQJDWDVPDOORUPHGLXPVL]HGILUPDQG
KDYLQJORZULVNDYHUVLRQDUHDVVRFLDWHGZLWKORZRIIHUUDWHVIRUERWK>'%DQG'&@SODQV´
  6DDG/HVVOHUHWDOsupra QRWHDW³>2@QO\SHUFHQWRI86
ZRUNHUVSDUWLFLSDWHGLQDQHPSOR\HUVSRQVRUHGUHWLUHPHQWSODQLQ´
  See 9HQKRUVW supra QRWH  DW  GLVFXVVLQJ WKH SRVVLELOLW\ WKDW ³QHRSK\WH
LQYHVWRUVPD\EHFRPHXQGXO\FRQILGHQWLQWKHLULQYHVWPHQWVNLOOVLQWKLV>N@HQYLURQPHQW
DQGLQYHVWLQDSRUWIROLRWKDWLVRYHUO\DJJUHVVLYH´
  See &2//((1(0(',//,1752'8&7,2172(03/2<0(17%(1(),76/$:32/,&<$1'
35$&7,&( ±GHG
  See id. DW
  9HQKRUVW supra QRWH  DW  ³$ FRPPRQ HPSOR\HU µPDWFK¶ LV  RI WKH
HPSOR\HH¶VFRQWULEXWLRQXSWRRIWKHHPSOR\HH¶VVDODU\´
  *KLODUGXFFLsupra QRWHDW
  See 0(',//supra QRWHDW
@ PATERNALISTIC WORKPLACE RETIREMENT PLANS 

LWDJDLQ7KHRWKHUSUREOHPLVRXUFXOWXUH¶VREVHVVLRQZLWKLPPHGLDWHJUDWLILFDWLRQ
:K\VDYHIRUUHWLUHPHQWWRGD\ZKHQ\RXFDQEX\DERDWJRRQDQLFHYDFDWLRQRU
EX\VRPHH[SHQVLYHMHZHOU\IRUDORYHGRQH"$VZLOOEHGLVFXVVHGEHORZDQXPEHU
RIVROXWLRQVWRVRPHRIWKHVHSUREOHPVH[LVWDOUHDG\
D. Misalignment Between Fiduciaries and Participants Perpetuates Financial 
Illiteracy and Makes 401(k) Plans Expensive 
'& SODQV KDYH ODUJHO\ IDLOHG EHFDXVH WKH\ WUDQVIHUUHG WR XQVRSKLVWLFDWHG DQG
XQSUHSDUHG LQGLYLGXDOV WKH UHVSRQVLELOLW\ IRU PDNLQJ VDYLQJ LQYHVWPHQW DQG
ORQJHYLW\GHFLVLRQV$QRIWFLWHGVWXG\IRXQGWKDWRQO\RI$PHULFDQVDUHDEOH
WRDQVZHUWKUHHVLPSOHTXHVWLRQVDERXWLQWHUHVWUDWHVDQGGLYHUVLILFDWLRQ(YHQZKHQ
ILQDQFLDOO\ OLWHUDWH DQ LQGLYLGXDO PD\ VWLOO KDYH D GLIILFXOW WLPH PDNLQJ ZLVH
LQYHVWPHQWFKRLFHVGXHWRWKHKLJKLQIRUPDWLRQFRVWVWKDWDUHRIWHQDVVRFLDWHGZLWK
UHWLUHPHQW ILQDQFLDO SODQQLQJ 7R KHOS FRSH ZLWK WKHVH KLJK LQIRUPDWLRQ FRVWV
LQGLYLGXDOVRIWHQHQGXSXVLQJ³PHQWDOVKRUWFXWV´RU³KHXULVWLFV´WRKHOSPDNHWKH
GHFLVLRQPDNLQJSURFHVVHDVLHU+RZHYHU WKLV UHVXOWV LQSRRUGHFLVLRQVVXFKDV
KHDYLO\LQYHVWLQJLQFRPSDQ\VWRFNIRUH[DPSOH(QURQRYHUO\LQYHVWLQJLQPRUH
FRQVHUYDWLYH LQYHVWPHQWV RU SURSRUWLRQDWHO\ DOORFDWLQJ LQYHVWPHQWV DPRQJ DOO
LQYHVWPHQW FKRLFHV 7KHVH PHQWDO VKRUWFXWV DUH GHWULPHQWDO WR DQ LQGLYLGXDO¶V
UHWLUHPHQW ILQDQFLDO SODQQLQJ DQG IDLO WR DFKLHYH WKH JRDOV RI ³PRGHUQ SRUWIROLR
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ILGXFLDULHVKDYHWKHGXW\WRVHOHFWSUXGHQWLQYHVWPHQW
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FRQIOLFWHGLQSUDFWLFHEHFDXVHWKH\DUHHPSOR\HGFRQWUROOHGRUEHKROGHQWRWKHSODQ
VSRQVRU(PSLULFDO HYLGHQFH HVWDEOLVKHV WKDW WKHVH FRPSDQLHVZKLFK VRPHWLPHV
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GRHVQRW+RZHYHUKLVWRULFDOO\WKHOLQHEHWZHHQLQYHVWPHQWDGYLFHDQGLQYHVWPHQW
HGXFDWLRQKDVEHHQKDUGIRUFRXUWVDQGUHJXODWRUVWRGUDZFRQVLVWHQWO\7KXVSODQ
SDUWLFLSDQWVUHFHLYHDOHVVWKDQRSWLPDODPRXQWRIXQELDVHGLQYHVWPHQWHGXFDWLRQ
$QRWKHULVVXHWKDWDULVHVXQGHUPRVWNSODQVLVWKDWPDQ\SODQVSHUPLWERWK
DXWKRUL]HG DQG XQDXWKRUL]HG ³SUHUHWLUHPHQW OHDNDJH´ 3UHUHWLUHPHQW OHDNDJH
RFFXUVZKHQDQLQGLYLGXDOWDNHVPRQH\RXWRIWKHSODQIRUTXDOLILHGRUXQTXDOLILHG
UHDVRQVEHIRUHUHDFKLQJWKHPLQLPXPUHWLUHPHQWDJHRIILIW\QLQHDQGDKDOI\HDUV
,Q WKH XQDXWKRUL]HG FRQWH[W SODQ SDUWLFLSDQWV FDQ WDNH D GLVWULEXWLRQ IURP WKHLU
UHWLUHPHQW DFFRXQW LI WKH\ SD\ D  H[FLVH WD[ WR WKH ,56 DQG DV ORQJ DV WKHLU


  3RUWHUsupra QRWH
  Cf. /XVDUGL	0LWFKHOOsupra QRWHK\SRWKHVL]LQJWKDWDODFNRIILQDQFLDOOLWHUDF\
LVUHVSRQVLEOHIRUUHWLUHPHQWVDYLQJVKRUWIDOOV+LJKIHHVDOVRUHGXFHUHWLUHPHQWVDYLQJV
  See supra QRWHDQGDFFRPSDQ\LQJWH[W
  See 'DQD 0 0XLU The Dichotomy Between Investment Advice and Investment 
Education: Is No Advice Really the Best Advice%(5.(/(<-(03	/$%/
³2Q WKHRQHKDQG LQRUGHU WR DYRLG WKH6F\OOD DQ HPSOR\HHEHQHILW SODQPXVW SURYLGH D
UHDVRQDEOHDPRXQWRILQYHVWPHQWLQIRUPDWLRQWRSODQLQYHVWRUV7KLVZLOOTXDOLI\WKHSODQDVD
FSODQDQGSURWHFWWKHHPSOR\HUIURPILGXFLDU\OLDELOLW\2QWKHRWKHUKDQGVWHHULQJIDU
HQRXJKDZD\VDIHO\WRDYRLGWKH6F\OODULVNVDGLVDVWURXVHQFRXQWHUZLWKWKH&KDU\EGLV,IWKH
SODQSURYLGHVWRRPXFKLQIRUPDWLRQRQLQYHVWPHQWVWKHVSRQVRULQJHPSOR\HHZLOOEHGHHPHG
DQLQYHVWPHQWDGYLVHUDQGZLOOKDYHILGXFLDU\OLDELOLW\IRUWKHLQYHVWPHQWDGYLFH´
  See id. DW³>8@QGHUWKHFXUUHQWOHJDOUHJLPHUDUHO\ZLOODQHPSOR\HULQWHQWLRQDOO\
RIIHULQYHVWPHQWDGYLFHWRSODQLQYHVWRUV´
  See 3UDWWsupra QRWHDW±³0DQ\>UHWLUHPHQWOXPSVXP@GLVWULEXWLRQVDUH
VSHQWZKROO\RUSDUWO\UDWKHUWKDQEHLQJNHSWLQDUHWLUHPHQWSODQWKH\RXQJHUWKHUHFLSLHQW
DQGWKHVPDOOHUWKHDPRXQWGLVWULEXWHGWKHPRUHOLNHO\LWLVWKDWDWOHDVWSDUWRIWKHGLVWULEXWLRQ
ZLOOEHVSHQWUDWKHUWKDQVDYHGIRUUHWLUHPHQW´
  See id. DW³>,QWHUQDO5HYHQXH@&RGHVHFWLRQWLPSRVHVDSHQDOW\WD[RQPRVW
GLVWULEXWLRQVPDGHEHIRUHDJH ILIW\QLQHDQGDKDOI7KH WD[ LVHTXDO WRRI WKHDPRXQW
LQFOXGLEOHLQLQFRPHVRGRHVQRWDSSO\WRWKHSRUWLRQRIDQ\GLVWULEXWLRQWKDWLVQRWFXUUHQWO\
WD[DEOHIRULQVWDQFHEHFDXVHLWLVWUDQVIHUUHGWRDQRWKHUSODQ´
@ PATERNALISTIC WORKPLACE RETIREMENT PLANS 

HPSOR\HUZLWKKROGVRIWKHDPRXQWIRUWD[ZLWKKROGLQJ7KLVLVYHU\H[SHQVLYH
PRQH\DVDSDUWLFLSDQWSULRUWRDJHILIW\QLQHDQGDKDOIRQO\JHWVVHYHQW\FHQWVRQ
WKHGROODU
,QWKHDXWKRUL]HGFRQWH[WOLNHXQGHUDTXDOLILHGSODQORDQSURYLVLRQWKHUHLVQR
WD[ SHQDOW\ EXW HPSOR\HHV VXIIHU DQ\ZD\ E\ HLWKHU SHUPDQHQWO\ RU WHPSRUDULO\
GLPLQLVKLQJ WKH DPRXQW RI PRQH\ WKDW FDQ EHQHILW IURP LQYHVWPHQW UHWXUQV 7KH
H[SHQVHRISUHPDWXUHZLWKGUDZDOVLVHYHQZRUVHZKHQRQHFRQVLGHUVWKHWLPHYDOXH
RIPRQH\0RQH\ZLWKGUDZQPD\EHRIFRXUVHLQYHVWHGEXWWKDWPRQH\LVQRORQJHU
DEOHWRJURZWD[IUHH
,QVKRUWNSODQVHYHQZKHUHHPSOR\HHVKDYHDFFHVVDQGSDUWLFLSDWHOHDG
WRDPLVDOLJQPHQWEHWZHHQSODQSDUWLFLSDQWV¶LQWHUHVWVDQGWKHLULQYHVWPHQWDGYLVRUV¶
RUEURNHUV¶LQWHUHVW0RUHRYHUWKHODFNRILQYHVWPHQWHGXFDWLRQDQGSUHYDOHQFHRI
SUHUHWLUHPHQWOHDNDJHPDNHLWGLIILFXOWIRULQGLYLGXDOVWRLQYHVWWKHLUNPRQH\
ZLVHO\RU WR UHVLVW WKH WHPSWDWLRQ WRZLWKGUDZ LWEHIRUH UHWLUHPHQW7R UHVSRQG WR
WKHVHHPHUJLQJLVVXHVWKH86'HSDUWPHQWRI/DERU¶V(PSOR\HH%HQHILW6HFXULW\
$GPLQLVWUDWLRQ (%6$ KDV UHFHQWO\ SXW IRUZDUG DQ H[SDQGHG GHILQLWLRQ RI
³ILGXFLDU\´ LQ WKH UHWLUHPHQW DGYLFH FRQWH[W XQGHU (5,6$ WR VHHN WR SURWHFW
SDUWLFLSDQWVIURPWKHVHW\SHVRIVHOILQWHUHVWHGDGYLVRUEHKDYLRUV6LPLODUO\LQWKH
'RGG)UDQN$FW&RQJUHVVGLUHFWHGWKH6(&WRUHTXLUHEURNHUVWRDFWLQDILGXFLDU\
PDQQHUWKDWLVLQWKHLUFOLHQWV¶EHVWLQWHUHVW,QDOOWKHYXOQHUDELOLW\RINSODQ
SDUWLFLSDQWVLVDQRQJRLQJDQGWURXEOLQJLVVXHLQWKH$PHULFDQUHWLUHPHQWSODQQLQJ
FRQWH[WWKDWPXVWEHFRPSUHKHQVLYHO\DGGUHVVHGDVVRRQDVSRVVLEOHWRDYRLGDQHYHQ
ODUJHUUHWLUHPHQWFULVLV


  Id. 3UDWWPDLQWDLQVWKDWWKHVHSHQDOWLHVRQHDUO\ZLWKGUDZDOVDUH³FOHDUO\QRWVXIILFLHQW
WRGHWHUSUHPDWXUHZLWKGUDZDOVDQGVSHQGLQJRIUHWLUHPHQWVDYLQJV´Id. +HSUHIHUVDQG,
DJUHHWKDW³>G@LVWULEXWLRQVEHIRUHUHWLUHPHQWDJH>VKRXOG@EHVWULFWO\OLPLWHGVXEMHFWSHUKDSV
WRQDUURZH[FHSWLRQVIRUFDVHVRIILQDQFLDOKDUGVKLS´Id. )RUWKHUHTXLUHPHQWWKDWDQHPSOR\HU
ZLWKKROGVWZHQW\SHUFHQWRIWKHDPRXQWIRUWD[SXUSRVHVVHH7UHDV5HJF4	$
E
  See 3UDWWsupra QRWHDWH[FLVH WD[7UHDV5HJF4	$
EZLWKKHOGE\WKHHPSOR\HUsee also ,5&FVHWWLQJ
RXWHPSOR\HUZLWKKROGLQJUHTXLUHPHQWIRUHDUO\GLVWULEXWLRQVIURPUHWLUHPHQWSODQV
  3ODQORDQVIURP'&SODQVPXVWFRQIRUPWRGLIIHUHQWUHTXLUHPHQWVXQGHUWKH7D[&RGH
DQG(5,6$See 0(',//supra QRWHDW$SODQORDQZLOORQO\EHVXEMHFWWRLQFRPH
WD[DWLRQLILWGRHVQRWPHHWWKHUHTXLUHPHQWVRI&RGH6HFWLRQSId. DW±
  See +D]HO %UDGIRUG Labor Secretary Defends Conflict-of-Interest Proposal
3(16,216 	 ,19(670(176 -XQH    30 KWWSZZZSLRQOLQHFRPDUWLFOH
21/,1(ODERUVHFUHWDU\GHIHQGVFRQIOLFWRILQWHUHVWSURSRVDO
>SHUPDFF7:41@³7KH>FRQIOLFWRILQWHUHVW@UXOHLVQHHGHG>/DERU6HFWDU\3HUH]@VDLG
EHFDXVH³WKH>UHWLUHPHQWLQYHVWPHQWDGYLFH@V\VWHPLVPLVDOLJQHG´see also 3RUWHUsupra 
QRWH³,IWKHUHLVDQLQGXVWU\ULYHGZLWKFRQIOLFWVRILQWHUHVWLWLVWKHILQDQFLDOFRQJORPHUDWHV
WKDWDGYLVH$PHULFDQVRQLQYHVWLQJWKHVHVDYLQJV´
  See supra QRWHDQGDFFRPSDQ\LQJWH[W
  ,Q5XOHJRIWKH'RGG)UDQN:DOO6WUHHW5HIRUPDQG&RQVXPHU3URWHFWLRQ
$FWDXWKRUL]HG WKH6(&WRHVWDEOLVKDILGXFLDU\GXW\ IRUEURNHUVDQGGHDOHUVDVWDQGDUGRI
FRQGXFWWKDWLQFOXGHVDFWLQJ³LQWKHEHVWLQWHUHVWRIWKHFXVWRPHUZLWKRXWUHJDUGWRWKHILQDQFLDO
RURWKHULQWHUHVWRIWKHEURNHUGHDOHURULQYHVWPHQWDGYLVHUSURYLGLQJWKHDGYLFH´86&
EJ
 INDIANA LAW JOURNAL >9RO

,,%(+$9,25$/(&2120,&6$1'.3/$16
1RZWKDWZHXQGHUVWDQGIURPZKHQFHWKH$PHULFDQUHWLUHPHQWFULVLVGHULYHVLW
LVKHOSIXOWRFRQVLGHUDWKHRUHWLFDOEDFNGURSWRPRUHFORVHO\XQGHUVWDQGWKHEHKDYLRU
RI WKH YDULRXV DFWRUV LQ WKLV FDODPLW\ %HKDYLRUDO HFRQRPLFV SURYLGHV QRW RQO\ D
FRKHUHQWH[SODQDWLRQRIZK\WKHFXUUHQW$PHULFDQNV\VWHPGRHVQRWZRUNEXW
LW DOVR LPSRUWDQWO\ SRLQWV WR WKH W\SH RI'& SODQ V\VWHP WKDW ZRXOGZRUN JRLQJ
IRUZDUG
1R VHULRXV GRXEW H[LVWV WKDW KXPDQ EHLQJV²HYHQ KLJKO\HGXFDWHG KXPDQ
EHLQJV²DUHQDWXUDOO\ LQFOLQHG WR DQGV\VWHPDWLFDOO\GREHKDYH VXERSWLPDOO\ ,
XVHWKHWHUP³VXERSWLPDOO\´LQWKHVDPHZD\3URIHVVRU0DKHUDQG,UHFHQWO\GLGLQ
DQRWKHUSDSHU³JLYHQVRPHSODXVLEOHDVVXPSWLRQVDERXWZKDWPRVWSHRSOHSUHIHU
LQGLYLGXDOV PDNH FKRLFHV WKDW IDLO WR PD[LPL]H WKRVH SUHIHUHQFHV´ %HKDYLRUDO
HFRQRPLFV LQFOXGLQJ VRPH RIP\ RZQZRUN RQ FXOWXUDO FRJQLWLRQ DQG FRJQLWLYH
LOOLEHUDOLVPLQWKHODERUDQGHPSOR\PHQWODZDQG(5,6$ODZFRQWH[WKDVLGHQWLILHG
DQG FDWHJRUL]HG WKH PDQ\ ZD\V LQ ZKLFK LQGLYLGXDOV¶ FKRLFHV DUH DIIOLFWHG ZLWK
³FRJQLWLYHELDVHV´WKDWUHVXOWLQSRRUGHFLVLRQPDNLQJ
7KLV3DUWVHWVRXWWKHIDOODF\RIDEVROXWHFKRLFHLQWKHUHWLUHPHQWSODQQLQJFRQWH[W
WKHLPSRUWDQFHRIEHKDYLRUDOHFRQRPLFLQVLJKWVWRXQGHUVWDQGZK\DEVROXWHFKRLFH
GRHVQRWZRUNLQWKLVVHWWLQJDQGWKHXVHRIEHKDYLRUDOHFRQRPLFFRQFHSWXDOWRROV
OLNHFKRLFHDUFKLWHFWXUH WRPRUHSURSHUO\VWUXFWXUH IXWXUHUHWLUHPHQWSROLF\ LQ WKH
8QLWHG6WDWHV
A. The Fallacy of Absolute Choice 
3HRSOHJHQHUDOO\RYHUHVWLPDWHWKHLUDELOLW\WRLQYHVWZLVHO\DQGRYHUO\GLVFRXQW
WKHLUIXWXUHQHHGV7KHVHLQGLYLGXDOVDUHSURQHWRVSHQGWRRPXFKWRGD\DQGVDYH


  ³,WKDVEHHQHVWLPDWHGWKDWHYHQZLWK6RFLDO6HFXULW\PRVWSHRSOHQHHGWRVDYHDERXW
± RI LQFRPH LQ RUGHU WR DFKLHYH SRVWUHWLUHPHQW LQFRPH HTXDO WR ± RI WKHLU
SUHUHWLUHPHQWLQFRPH´'DX6FKPLGWsupra QRWHDW<HW³>L@QWKH8QLWHG6WDWHVWKH
DYHUDJHFRQWULEXWLRQLQDGHILQHGFRQWULEXWLRQSHQVLRQSODQLVRQO\DURXQG´Id. 
  6HFXQGD	0DKHUsupra QRWHPDQXVFULSWDW
  See 3DXO06HFXQGDCultural Cognition Insights into Judicial Decisionmaking in 
Employee Benefits Cases$08/$%	(03/)3DXO06HFXQGDCognitive 
Illiberalism and Institutional Debiasing Strategies6$1',(*2/5(93DXO
06HFXQGDCultural Cognition at Work)/$678/5(9
  See generally'$1,(/.$+1(0$17+,1.,1*)$67$1'6/2:GLVFXVVLQJDQG
FDWDORJXLQJFRJQLWLYHELDVHV -RVKXD':ULJKW	'RXJODV+*LQVEXUJBehavioral Law and 
Economics: Its Origins, Fatal Flaws, and Implications for Liberty1:8/5(9
GLVFXVVLQJKRZEHKDYLRUDOHFRQRPLVWVKDYHGRFXPHQWHGFRJQLWLYHELDVHVWKDW
³GHPRQVWUDWHV\VWHPDWLFDOO\LUUDWLRQDOFKRLFHEHKDYLRUE\LQGLYLGXDOVDQGILUPV´
  0XOODLQDWKDQHWDOsupra QRWHDW³$ODUJHDQGVWLOOJURZLQJERG\RIUHVHDUFK
GHPRQVWUDWHVWKDWLQGLYLGXDOLQYHVWRUVRIWHQPDNHSRRUILQDQFLDOGHFLVLRQVLIOHIWWRWKHLURZQ
GHYLFHV 'UDZLQJ RQ HYLGHQFH IURP SV\FKRORJ\ DQG EHKDYLRUDO HFRQRPLFV WKHVH VWXGLHV
VXJJHVW WKDW LQYHVWRUEHOLHIVDQGGHFLVLRQSURFHVVHVDUHSURQH WRELDVHV WKDWRIWHQ UHVXOW LQ
ILQDQFLDOGHFLVLRQVDWRGGVZLWKEDVLFSRUWIROLRWKHRU\´see also.HOOL$$OFHV	%ULDQ'
*DOOHThe False Promise of Risk-Reducing Incentive Pay: Evidence from Executive Pensions 
and Deferred Compensation-&253/³7KHUHLVH[WHQVLYHHYLGHQFH
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
WRR OLWWOH IRU UHWLUHPHQW $GGLWLRQDOO\ WKH QRUPDO ZHDNQHVVHV VXUURXQGLQJ WKH
DELOLW\ WR GHOD\ JUDWLILFDWLRQ DUH H[DFHUEDWHG ZKHQ ROGHU LQGLYLGXDOV PD\ KDYH
GLPLQLVKHGFDSDFLWLHVDQGPD\QRORQJHUEHDEOHWRGHWHUPLQHRQWKHLURZQZKDWLV
LQWKHLUEHVWLQWHUHVW7KHUHLVDOVRDWHQGHQF\WRSURFUDVWLQDWHE\SXWWLQJRIIVDYLQJ
IRUUHWLUHPHQWRUPDNLQJGLIILFXOWFKRLFHVUHJDUGLQJUHWLUHPHQWSODQQLQJ<HWRXU
FXUUHQWNV\VWHPSODFHVPRVWRIWKHLQYHVWPHQWULVNRQHPSOR\HHVZKRVSHQG
WRR PXFK KDYH GLPLQLVKHG FDSDFLWLHV DQGRU SURFUDVWLQDWH ZKHQ LW FRPHV WR
UHWLUHPHQWVDYLQJ
$OORZLQJLQGLYLGXDOVWRPDNHWKHLURZQGHFLVLRQVLQWKHFRQWH[WRIWKHLUN
SODQVDSSHDUVWREHEDVHGRQWKHSUHIHUHQFHIRULQGHSHQGHQFHRYHUSDWHUQDOLVP
7KLV ³OLEHUW\ DUJXPHQW´ UHVWV RQ WKH QRWLRQ WKDW LQGLYLGXDOV DUH FDSDEOH RI
GHWHUPLQLQJZKDWLVLQWKHLUEHVWLQWHUHVWVDQGPDNLQJUDWLRQDOGHFLVLRQVWRPHHWWKRVH
HQGV +RZHYHU DV MXVW VWDWHG KXPDQ EHLQJV DUH QDWXUDOO\ LQFOLQHG WR EHKDYH
VXERSWLPDOO\
7KHVHLVVXHVDUHHVSHFLDOO\SURIRXQGLQWKHNFRQWH[WZKHUHLQGLYLGXDOVDUH
UHTXLUHG WR PDNH PDQ\ PRUH SODQ GHFLVLRQV FRPSDUHG WR WKHLU '% SODQ
FRXQWHUSDUWV $V GLVFXVVHG SUHYLRXVO\ LQ D N SODQ LQGLYLGXDOV QHHG WR
GHWHUPLQHZKHWKHUWRSDUWLFLSDWHLQWKHSODQKRZPXFKWRFRQWULEXWHKRZWRLQYHVW
SODQFRQWULEXWLRQVDQGZKHWKHUDVDWHUPLQDWHGYHVWHGHPSOR\HHWRWDNHDFDVK
GLVWULEXWLRQRUUROORYHUSODQVDYLQJVWRDQRWKHUHPSOR\HHEHQHILWSODQRU,5$LQWKH
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
WKDWKXPDQVWHQGWRH[FHVVLYHO\ZHLJKFRVWVDQGEHQHILWVLQWKHSUHVHQWDQGYHU\QHDUIXWXUH
DWWKHH[SHQVHRIWKRVHWKDWDUHPRUHGLVWDQW´
  See $OFHV 	 *DOOH supra QRWH  DW ± ³>7@KH WLPH DQG PHQWDO HIIRUW RI
FKRRVLQJ D UHWLUHPHQW SODQ ORRPV PXFK ODUJHU WKDQ WKH EXGJHW FUXQFK RQH ZLOO IDFH DW
UHWLUHPHQWIURPFKRRVLQJWKHZURQJSODQ´
  See $'9,625<&281&,/21(03:(/)$5($1'3(16,21%(1(),73/$1635,9$7(
6(&725 3(16,21 '(5,6.,1* $1' 3$57,&,3$17 3527(&7,216   available at 
KWWSZZZGROJRYHEVDSGI$&UHSRUWSGI >SHUPDFF84-/03@ UHSRUWLQJ WKDW
VRPHREVHUYHUVKDYHVDLGWKDWDOORZLQJVHQLRUVWRZLWKGUDZOXPSVXPGLVWULEXWLRQVDPRXQWV
WR ³FRUSRUDWH HOGHU DEXVH´3URIHVVRU1RUPDQ6WHLQRI'UH[HO/DZ6FKRRO ³WHVWLILHG WKDW
HYHU\RQHEHVLGHV WKRVHZKRDUH WHUPLQDOO\ LOORUDOPRVWHYHU\RQHHOVHZKRVHOHFWVD OXPS
VXPZLOOEHIRUIHLWLQJDVXEVWDQWLDOSRUWLRQRIWKHLUUHWLUHPHQWVDYLQJV´Id. 
  6WDELOHsupraQRWHDW
  6XVDQ-6WDELOHFreedom To Choose Unwisely: Congress’ Misguided Decision To 
Leave 401(k) Plan Participants to Their Own Devices&251(//-/	38%32/¶<

  Id.
  See &ROLQ&DPHUHU6DPXHO,VVDFKDURII*HRUJH/RHZHQVWHLQ7HG2¶'RQRJKXH	
0DWWKHZ 5DELQ Regulation for Conservatives: Behavioral Economics and the Case for 
“Asymmetric Paternalism´83$/5(9
 . See 6WDELOHsupraQRWHDW
  See Glossary 3(16,21%(1(),7*8$5$17<&253 KWWSZZZSEJFJRYDERXWSJ
KHDGHUJORVVDU\KWPO >SHUPDFF(0=*+9(@ ³>$ WHUPLQDWHG YHVWHG HPSOR\HH LV@
>J@HQHUDOO\ D IRUPHU HPSOR\HH ZKRZRUNHG ORQJ HQRXJK WR HDUQ µ9HVWHG %HQHILWV¶ LQ D
SHQVLRQSODQEXWZKROHIWWKHFRPSDQ\VSRQVRULQJWKHSODQZLWKRXWUHFHLYLQJDUHWLUHPHQW
EHQHILWLPPHGLDWHO\6XFKDSDUWLFLSDQWFDQUHFHLYHEHQHILWSD\PHQWVIURPWKHSODQRQFHKH
RUVKHUHDFKHVWKHSODQ¶Vµ1RUPDO5HWLUHPHQW$JH¶RULIWKHSODQDOORZVWKHSODQ¶Vµ(DUO\
5HWLUHPHQW$JH¶´
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
HYHQWHPSOR\PHQWHQGVEHIRUHUHWLUHPHQWDJHZKLFKRIFRXUVHKDSSHQVIUHTXHQWO\
LQRXUPRELOHVRFLHW\(DFKRIWKHDERYHPHQWLRQHGFRJQLWLYHELDVHVDVZHOODVD
ODFNRIILQDQFLDOOLWHUDF\DIIHFWVLQGLYLGXDOV¶GHFLVLRQPDNLQJZLWKUHJDUGWRHDFKRI
WKHVHYLWDOFKRLFHVHVSHFLDOO\IRUROGHULQGLYLGXDOVDQGZRPHQ
&RQVHTXHQWO\ DEVROXWH FKRLFH DQG GLVFUHWLRQ IRU HPSOR\HHV ZLWK UHJDUG WR
SDUWLFLSDWLRQ LQYHVWPHQWGHFLVLRQVDQGFRQWULEXWLRQDPRXQWVLVQRWWKHDQVZHU
7KHODFNRIUHWLUHPHQWUHDGLQHVVLQ$PHULFDLOOXVWUDWHVWKHH[WHQWWRZKLFKSRRU
GHFLVLRQPDNLQJE\LQGLYLGXDOVDQGWKRVHZKRPWKH\UHO\XSRQOHDGVWRQRWHQRXJK
SHRSOH VDYLQJ DW DOO WKURXJKZRUNSODFH UHWLUHPHQW SODQV 6RZKDW FDQ EHKDYLRUDO
HFRQRPLFVWHOOXVDERXWKRZEHWWHUWRVWUXFWXUHWKH$PHULFDQZRUNSODFHUHWLUHPHQW
PRGHO"
B. Behavioral Economic Insights into Retirement Savings 
8QWLO YHU\ UHFHQWO\ WKH GHIDXOW RSWLRQ LQPRVW HPSOR\HUVSRQVRUHG UHWLUHPHQW
SODQV ZDV QRQSDUWLFLSDWLRQ ZKHUH HPSOR\HHV KDG WR ³RSW LQ´ WR WKH UHWLUHPHQW
VDYLQJVSODQ8QGHUWKLVV\VWHPRQFHWKHHPSOR\HUPDNHVWKHGHFLVLRQWRDGRSWD
YROXQWDU\NUHWLUHPHQWSODQWKHEXUGHQVKLIWVWRWKHHPSOR\HHWRGHFLGHZKHWKHU
WRSDUWLFLSDWHDQGFRQWULEXWHDVXIILFLHQWSRUWLRQRIKLVRUKHUVDODU\WRODVWWKURXJK
WKDWSHUVRQ¶VUHWLUHPHQW7KHHPSOR\HUPD\JLYHDGGLWLRQDOLQFHQWLYHE\DJUHHLQJ
WRPDWFKVXFKHPSOR\HHFRQWULEXWLRQVDWVRPHOHYHO
$VWKHVWDWLVWLFVUHIHUUHGWRDERYHLQGLFDWHQRWDOOHPSOR\HHVKDYHDFFHVVWRVXFK
UHWLUHPHQWVDYLQJVSODQVDQGWKHRQHVWKDWGRVRPHWLPHVGRQRWSDUWLFLSDWHLQVXFK
SODQV:KLOHPDQ\ IDFWRUV OHDG WR D GHFLVLRQ QRW WR SDUWLFLSDWH LQ DZRUNSODFH
UHWLUHPHQWSODQVHYHUDOFRJQLWLYHELDVHVDOVRSOD\DUROHLQWKHGHFLVLRQ,QHUWLDRUD
SUHIHUHQFH IRU WKH VWDWXV TXR LV RQH ZD\ ELDV RSHUDWHV WR SUHYHQW SHRSOH IURP
SDUWLFLSDWLQJLQZRUNSODFHUHWLUHPHQWSODQV3URFUDVWLQDWLRQDQGWKHFRPSOH[LW\RI
GHFLVLRQVLQYROYHGZLWKZRUNSODFHUHWLUHPHQWVDYLQJVSODQVPD\DOVRSUHYHQWVRPH
SHRSOHIURPRSWLQJ LQ WR VXFKSODQV2IFRXUVH ILQDQFLDO LOOLWHUDF\PLJKWFDXVH


  6WDELOHsupra QRWHDW
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(5,6$$GYLVRU\&RXQFLO 7R$GGUHVV:KDW8VHIXO ,QIRUPDWLRQ'R3DUWLFLSDQWV1HHG 7R
0DNHDQ,QIRUPHG'HFLVLRQ LQD5LVN7UDQVIHU7UDQVDFWLRQDQG+RZ:RXOG<RX6XJJHVW
*HWWLQJ7KLV,QIRUPDWLRQWR3DUWLFLSDQWV"0D\available at KWWSZZZGROJRY
HEVDSGIHULVDDGYLVRU\FRXQFLOULVNSGI>SHUPDFF;5$(<)@ 
  See -HIIUH\ 5 %URZQ $ULH .DSWH\Q (U]R )3 /XWWPHU 	 2OLYLD 6 0LWFKHOO
Cognitive Constraints on Valuing Annuities±1DW¶O%XUHDXRI(FRQ5HVHDUFK:RUNLQJ
3DSHU 1R   available at KWWSZZZQEHURUJSDSHUVZSGI >SHUPDFF
$6)%&/*@
  &DPHUHUHWDOsupra QRWHDW
  6WDELOHsupra QRWHDW:KHQDQLQGLYLGXDOFKRRVHVWRFRQWULEXWHDSRUWLRQRI
KLVRUKHUVDODU\WRWKHSODQUDWKHUWKDQEHLQJSDLGLQFXUUHQWZDJHVWKLVLVDIRUPRI³GHIHUUHG
FRPSHQVDWLRQ´Id. 
  See 9HQKRUVWsupra QRWHDW
  See supra 3DUW,%
  See supra 3DUW,% 
  6WDELOHsupraQRWHDW
  Id.
@ PATERNALISTIC WORKPLACE RETIREMENT PLANS 

ZHOOPHDQLQJ HPSOR\HHV WR LQYHVW WKH PRQH\ LQDSSURSULDWHO\ )RU LQVWDQFH D
IUHTXHQWH[DPSOHRIWKLVWHQGHQF\LVGHVFULEHGLQ%HQDUW]LDQG7KDOHU¶VZRUNZKLFK
³DUJXHG WKDW HPSOR\HHV IROORZ D QDwYH GLYHUVLILFDWLRQ VWUDWHJ\ RI PHFKDQLFDOO\
VSUHDGLQJWKHLUPRQH\HTXDOO\DFURVVWKHIXQGVWKH\DUHRIIHUHGZKDWWKH\FDOOQ
UXOH JHQHUDWLQJ TXLWH SHUYHUVH RXWFRPHV VLQFH WKH HTXLW\ PL[ GHSHQGV RQ WKH
LQYHVWPHQWPHQX´
%HFDXVH RI WKHVH WHQGHQFLHV WR LQYHVW PRQH\ LQ DQ LQDSSURSULDWH IDVKLRQ WKH
'2/¶V (%6$ VHW IRUWK UHJXODWRU\ VDIHKDUERU UHJXODWLRQV XQGHU (5,6$ 6HFWLRQ
FWRERWKSURWHFWSODQILGXFLDULHVDJDLQVWEUHDFKRIILGXFLDU\FODLPVEDVHGRQ
KRZ WKH\ VHW XS WKHLU NSODQV DQG WRKHOS HPSOR\HHV EHPRUH OLNHO\ DEOH WR
HGXFDWHWKHPVHOYHVDQGLQYHVWZLVHO\7KHWZRUHTXLUHPHQWVWRPHHWWKH6HFWLRQ
FVDIHKDUERUDUH WKDWDIXQGSURVSHFWXV IRUHDFKPXWXDO IXQGRIIHUHGE\ WKH
HPSOR\HU EH SURYLGHG WR HPSOR\HHV DQG WKDW WKH HPSOR\HU KDYH DW OHDVW WKUHH
GLYHUVLILHG PXWXDO IXQGV LQFOXGLQJ D VWRFN IXQG ERQG IXQG DQG PRQH\ PDUNHW
IXQG ,Q RWKHU ZRUGV WKHVH UHJXODWLRQV VHHN WR LGLRWSURRI WKH N V\VWHP
DJDLQVWHPSOR\HHODFNRIVRSKLVWLFDWLRQLQWKHVHPDWWHUV
1RWVXUSULVLQJO\WKHVHDWWHPSWVDWLQFHQWLYL]LQJJRRGILQDQFLDOEHKDYLRURQWKH
SDUWRIHPSOR\HHVKDYHEHHQ OHVVWKDQVXFFHVVIXO$Q\RQHZKRKDVUHDGDPXWXDO
IXQGSURVSHFWXVNQRZV WKDW WKH\ DUHQRW WKH HDVLHVW UHDGLQJ IRU WKHXQLQLWLDWHG
0RUHRYHU HYHQ WKRXJK WKH WKUHH PLQLPXP PXWXDO IXQGV WKDW VDIHKDUERU SODQV
UHTXLUHcould SURYLGHDGHFHQWGLYHUVLILHGSRUWIROLRIRUWKRVHZKRVROHO\LQYHVWLQ
WKHPWKH\GRQRWGHDOZLWKWKHLVVXHRIZK\LQGLYLGXDOVGRQRWSDUWLFLSDWHLQWKHILUVW
SODFHQRUGR WKH\KHOSHPSOR\HHVZKRKDYHPRUH WKDQ WKUHHFKRLFHVRI IXQGV LQ
ZKLFK WR GHFLGH WR LQYHVW ,QGHHG WKH DYHUDJH N SODQ KDV QR OHVV WKDQ
WZHQW\ILYHFKRLFHVDQGRQHSURPLQHQWFRXUWKDVKHOGWKDW\RXFDQMXVWRIIHUWKH
HQWLUHUDQJHRIPXWXDOIXQGVRQWKHPDUNHWDQGQRWEHOLDEOHIRUDILGXFLDU\EUHDFK
IRUQRWJLYLQJDQ\JXLGDQFHWRHPSOR\HHV
&RQJUHVVVRXJKWWRGHDOZLWKWKHVHW\SHVRISUREOHPVLQWKH3HQVLRQ3URWHFWLRQ
$FWRI33$$PRQJWKHPDQ\SURYLVLRQVRIWKDWSDJHSOXVODZZDV
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
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 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  .HOOH\+ROODQGHow Many 401(k) Investment Choices Are Too Many?&1%&'HF
   30 KWWSZZZFQEFFRPLG >SHUPDFF/5;5@ ³7KH
DYHUDJHNSODQQRZRIIHUVLQYHVWPHQWFKRLFHVDFFRUGLQJWRQHZO\UHOHDVHGUHVHDUFK
E\WKH,QYHVWPHQW&RPSDQ\,QVWLWXWHDQG%ULJKW6FRSH6RPHILQDQFLDOH[SHUWVWKLQNWKDWLVD
IHZWRRPDQ\´
  See +HFNHUY'HHUH	&R)GWK&LU³>7@KH3ODQVKHUH
GLUHFWO\RIIHUHGLQYHVWPHQWRSWLRQVLQFOXGLQJUHWDLOPXWXDOIXQGVDQGRIIHUHGWKURXJK
%URNHUDJH/LQN  QRQ)LGHOLW\ IXQGV:H VHH QRWKLQJ LQ WKH VWDWXWH WKDW UHTXLUHV SODQ
ILGXFLDULHVWRLQFOXGHDQ\SDUWLFXODUPL[RILQYHVWPHQWYHKLFOHVLQWKHLUSODQ´
  3HQVLRQ3URWHFWLRQ$FW RI  3XE /1R   6WDW  FRGLILHG DV
DPHQGHGLQVFDWWHUHGVHFWLRQVRI86&
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
RQH GHDOLQJ ZLWK ³DXWRPDWLF HQUROOPHQW´ 8QGHU DQ DXWRPDWLF HQUROOPHQW SODQ
IHDWXUHQRZSHUPLWWHGE\WKH33$HPSOR\HHVFDQEHPDGHWRRSWRXWRIDN
SODQ LQVWHDGRIKDYLQJWRRSWLQ2YHUFRPLQJWKHIRUFHRILQHUWLD WKHVHRSWRXW
SODQVLPPHGLDWHO\OHGWRPXFKKLJKHUSDUWLFLSDWLRQUDWHVZKHUHSODQVZHUHRIIHUHG
:KHUHDVRIHPSOR\HHVKDGSDUWLFLSDWHGLQWKHRSWLQPHWKRGQRZRUPRUH
SDUWLFLSDWH XQGHU WKH RSW RXW PHWKRG 7KHVH UHVXOWV FDQ RQO\ EH H[SODLQHG E\
UHDOL]LQJKRZPRVWHPSOR\HHVGHDOZLWKZRUNSODFHSHQVLRQVZKLFKLVWKH\GRQ¶W
GHDOZLWKWKHPDWDOO(YHQLIWKH\DUHDXWRPDWLFDOO\HQUROOHGHPSOR\HHVWHQGWRVWLFN
ZLWKSODQGHIDXOWRSWLRQVDQGFRQWULEXWLRQOHYHOV,IWKH\DUHDXWRPDWLFDOO\LQWKH\
UHPDLQLQLIWKH\DUHDXWRPDWLFDOO\RXWWKH\UHPDLQRXW6XPPDU\SODQGHVFULSWLRQV
63'V PHDQW WR LQIRUP HPSOR\HHV LQ OD\PHQ ODQJXDJH DERXW WKHLU ZRUNSODFH
UHWLUHPHQWEHQHILWVDSSDUHQWO\JRODUJHO\XQUHDG$VN\RXUVHOIZKHQZDVWKHODVW
WLPH\RXUHDGRQHRIWKHVH63'VRUUHODWHGGRFXPHQWV"
$XWRPDWLFHQUROOPHQWKHOSVGHDOZLWKWKHSDUWLFLSDWLRQLVVXHEXWWKH33$DOVRVHW
XSVRFDOOHGTXDOLILHGGHIDXOWLQYHVWPHQWDOWHUQDWLYHV4',$V8VLQJD4',$WKH
HPSOR\HUZLOOSXWD IL[HGOHYHOVD\RIWKHHPSOR\HH¶VVDODU\LQWRDJURXSRI
PXWXDOIXQGLQYHVWPHQWVWKDWDUHDSSURSULDWHO\GLYHUVLILHGEDVHGRQULVNDQGUHWXUQ
FKDUDFWHULVWLFV7KLVRSWRXWDSSURDFKKDVUHFHQWO\EHHQDGRSWHGXQGHUWKHIHGHUDO
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
  See .DWKU\Q/0RRUHAn Overview of the U.S. Retirement Income Security System 
and the Principles and Values It Reflects&203/$%/	32/¶<-
  (PSLULFDOHYLGHQFHKDVVKRZQWKDWDXWRPDWLFHQUROOPHQWKHOSVWRLQFUHDVHWKHUDWHRI
SDUWLFLSDWLRQLQHPSOR\HUVSRQVRUHGNSODQVSee :25/'$7:25.	$0%(1(),76,167
75(1'6 ,1 . 3/$16 $1' 5(7,5(0(17 5(:$5'6   available at
KWWSZZZDPHULFDQEHQHILWVFRXQFLORUJGRFXPHQWVDEFZDZVXUYH\WUHQGVLQNSODQV
SGI >SHUPDFF:3-:-@ GLVFXVVLQJ D VWXG\ WKDW GHPRQVWUDWHG WKH GLVSDULW\ LQ
SDUWLFLSDWLRQEHWZHHQSODQVZLWKDXWRPDWLFHQUROOPHQWIHDWXUHVDQG WKRVHZLWKRXWRI
FRPSDQLHV LQ WKH VWXG\ WKDW KDG DXWRPDWLF HQUROOPHQW IHDWXUHV LQ WKHLU UHWLUHPHQW SODQV
UHSRUWHGSDUWLFLSDWLRQUDWHVLQWKHWRUDQJHFRPSDUHGWRRQO\RIFRPSDQLHV
ZLWKRXW DXWRPDWLF HQUROOPHQW IHDWXUHV Id. $ VLPLODU PRGHO GHPRQVWUDWHG WKDW WKH XVH RI
DXWRPDWLFHQUROOPHQWIHDWXUHVLQNSODQVLQFUHDVHGWKHSDUWLFLSDWLRQRIHOLJLEOHZRUNHUV
IURPWR'DQD00XLUChoice Architecture and the Locus of Fiduciary Obligation 
in Defined Contribution Plans,2:$/5(9
  See0(',//supra QRWHDWGHVFULELQJDXWRPDWLFHQUROOPHQWSODQV
  See 7+$/(5	68167(,1supra QRWHDW±But see /DXUHQ(:LOOLVWhen 
Nudges Fail: Slippery Defaults  8 &+, / 5(9   ILQGLQJ WKDW DXWRPDWLF
HQUROOPHQWGHIDXOWVSXWLQSODFHE\WKHODZGRQRWDOZD\VVWLFNDQGWKHSHRSOHZKRRSWRXW
PD\EHWKRVHZKRZRXOGEHQHILWWKHPRVWIURPWKHGHIDXOW
  63'VDUHUHTXLUHGXQGHU(5,6$6HFWLRQ86&see also &)5 
GHVFULELQJFRQWHQWVRI63'1RQHWKHOHVVDQHFGRWDOHYLGHQFHVXJJHVWWKDW
IHZZRUNHUVDFWXDOO\ WDNH WKH WLPH WR UHDG WKH63' OHW DORQHDFWXDOO\XQGHUVWDQG WKHPYour 
Summary Plan Description (SPD) is a Treasure Trove of Information.+(/3&(17(5&20
KWWSZZZNKHOSFHQWHUFRPNBHGXFDWLRQNBVSGKWPO9O&\V+DU7,9 >SHUPDFF
070+4=@µ³)RUPRVWHPSOR\HHVWKHVXPPDU\SODQGHVFULSWLRQORRNVSUHWW\XQDSSHWL]LQJ
7KHHPSOR\HUVVD\µORRNDWWKLV¶DQGWKHHPSOR\HHVWKURZLWDZD\¶VDLG'DYLG:UD\SUHVLGHQWRI
WKH3ODQ6SRQVRU&RXQFLORI$PHULFDDWUDGHJURXSUHSUHVHQWLQJNSODQVSRQVRUV´
  &)5F±
  See 86 '(3¶7 2) /$%25 5(*8/$7,21 5(/$7,1* 72 48$/,),(' '()$8/7
,19(670(17 $/7(51$7,9(6 ,1 3$57,&,3$17',5(&7(' ,1',9,'8$/ $&&2817 3/$16 ±
available atKWWSZZZGROJRYHEVDSGIIV4',$SGI>SHUPDFF=$=/)@
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
$IIRUGDEOH&DUH$FW$&$IRUKHDOWKFDUHSODQVVSRQVRUHGE\ODUJHHPSOR\HUV
$OWKRXJKQRW\HWLQVWLWXWHGDVRIWKHLGHDLVWKDWHPSOR\HHVRIODUJHHPSOR\HUV
PRUH WKDQ  HPSOR\HHV ZKR GR QRW SLFN DQ HPSOR\HU KHDOWK FDUH SODQ ZLOO
DXWRPDWLFDOO\EHGHIDXOWHGLQWRWKHHPSOR\HU¶VEDVHOHYHOSODQ6RWKLVSURYLVLRQ
RI WKH $&$ DOVR XVHV LQVLJKWV IURP EHKDYLRUDO HFRQRPLFV WR LQFUHDVH DFFHVV WR
DIIRUGDEOH KHDOWKFDUH FRYHUDJH PXFK OLNH DXWRPDWLF HQUROOPHQW IHDWXUHV IRU
NSODQVDUHGHVLJQHGWRLQFUHDVHSDUWLFLSDWLRQLQZRUNSODFHUHWLUHPHQWVDYLQJV
SODQV
<HWWKHUHDUHVWLOOSUREOHPVZLWKWKLVRSWRXWEHKDYLRUDOHFRQRPLFDSSURDFK)LUVW
RIIHPSOR\HHVVWLOOUHWDLQWKHDELOLW\WRRSWRXWDQGQRWFRQWULEXWHDQ\WKLQJWRWKHLU
SODQV 0RUHRYHU KRZ VKRXOG WKH SODQ DGPLQLVWUDWRU JR DERXW SLFNLQJ WKH
DSSURSULDWH GHIDXOW LQYHVWPHQWV" 7KHUH XVHG WR EH VRPH FRQVHQVXV DPRQJ
ILQDQFLDO DGYLVRUV WKDW VRFDOOHG WDUJHWGDWH IXQGV 7')V DOVR FDOOHG OLIH F\FOH
IXQGVFRXOGSURYLGHDGHTXDWHUHWLUHPHQWVHFXULW\EDVHGRQWKH\HDUWKHHPSOR\HH
WKRXJKW KH RU VKH ZRXOG UHWLUH 6R WKH /LIHF\FOH  )XQG ZLWK WKH ORQJHU
LQYHVWPHQWKRUL]RQZRXOGEHPRUHZLOOLQJWRWDNHRQLQYHVWPHQWULVNDVRSSRVHGWR
D/LIHF\FOHIXQG+RZHYHURQHRIWKHFRPSOLFDWHGYDULDEOHVWRILJXUHRXWLV
ZKDWVKRXOGEHWKH³JOLGHSDWK´DVWKHHPSOR\HHZRUNVWKURXJKRXWKHUFDUHHUWRZDUG


  3DWLHQW 3URWHFWLRQ DQG $IIRUGDEOH &DUH $FW 3XE / 1R   6WDW 
 amended by +HDOWK &DUH DQG (GXFDWLRQ 5HFRQFLOLDWLRQ$FW RI  3XE / 1R
6WDW
  7KH)DLU/DERU6WDQGDUGV$FW)/6$ZDVUHFHQWO\DPHQGHGE\WKH$IIRUGDEOH&DUH
$FWWRLQFOXGHDQDXWRPDWLFHQUROOPHQWIHDWXUHIRUKHDOWKFDUHSODQVIRUFHUWDLQODUJHHPSOR\HUV
See (03%(1(),766(&$'0,186'(3¶72)/$%257(&+1,&$/5(/($6(12 
)5(48(17/<$6.('48(67,216 )520 (03/2<(56 5(*$5',1* $8720$7,& (152//0(17
(03/2<(5 6+$5(' 5(63216,%,/,7< $1' :$,7,1* 3(5,2'6 ±  available at 
KWWSZZZGROJRYHEVDSGIWUSGI>SHUPDFF*)16&;@
  See 86&Dsee also0(',//supraQRWHDWFLWLQJWKHRSW
RXWSURYLVLRQEXWDOVRWKDWLIWKHHPSOR\HURIIHUVPRUHWKDQRQHSODQDGHIDXOWSODQPD\EH
FKRVHQIRUWKHDXWRHQUROOPHQW
  (03/2<((%(1(),766(&85,7<$'0,1,675$7,21supraQRWHDW
  0XLUsupra QRWHDW±
  )XUWKHUSODQSDUWLFLSDQWVZKRDUHDXWRPDWLFDOO\HQUROOHGLQNSODQVVWLOOKDYHWR
PDNHYLWDOSODQGHFLVLRQVVXFKDVWKHDPRXQWWKH\FKRRVHWRFRQWULEXWHWRWKHSODQId. DW
$VDUHVXOWWKHSUREOHPRILQHUWLDKDVQRWPDJLFDOO\GLVDSSHDUHGDQGVWLOOH[LVWVLQNSODQV
ZLWKDXWRPDWLFHQUROOPHQW IHDWXUHVSee6WDELOHsupraQRWHDWsee also 9$1*8$5'
,167,787,21$/,19(6725*53+2:$0(5,&$6$9(6$5(3257219$1*8$5'
'(),1('&2175,%87,213/$1'$7$available at KWWSVSUHVVURRPYDQJXDUGFRP
FRQWHQWQRQLQGH[HGB+RZB$PHULFDB6DYHVBSGI >SHUPDFF*451@
³0DQ\ LQGLYLGXDOV GHDO ZLWK D GLIILFXOW FKRLFH E\ GHIHUULQJ LW WR DQRWKHU GD\ (OLJLEOH
QRQSDUWLFLSDQWV XQVXUH RI ZKDW WR GR GHFLGH WR SRVWSRQH WKHLU GHFLVLRQ :KLOH PDQ\
HPSOR\HHV NQRZ WKH\ DUH QRW VDYLQJ HQRXJK DQG H[SUHVV DQ LQWHUHVW LQ VDYLQJPRUH WKH\
VLPSO\QHYHUJHWDURXQGWRMRLQLQJWKHSODQRULIWKH\GRMRLQWRLQFUHDVLQJWKHLUFRQWULEXWLRQ
UDWHVRYHUWLPH´
  7KH&DOODQ6XUYH\LQGLFDWHVWKDW³7')VFRQWLQXHWRWUXPSRWKHURSWLRQVDVWKHPRVW
SUHYDOHQW FKRLFH RI GHIDXOW LQYHVWPHQW IXQG IRU SDUWLFLSDQWGLUHFWHG PRQLHV´ DW 
&$//$1 ,196 ,167  '(),1(' &2175,%87,21 75(1'6   available at
KWWSVZZZFDOODQFRPUHVHDUFKILOHVSGI>SHUPDFF3<=.$:@
 INDIANA LAW JOURNAL >9RO

UHWLUHPHQW" ,Q RWKHUZRUGV KRZGRHV WKHPXWXDO IXQGPDQDJHU GHFLGH KRZ WR
DOORFDWHDVVHWVDURXQGLQYHVWPHQWVDVWKHHPSOR\HHJHWVROGHU"$VLWWXUQVRXWWKHUH
LVPXFKGLVDJUHHPHQWRQWKLVLVVXHDQGWKDWW\SHRIDFWLYHIXQGPDQDJHPHQWLVQRW
LQH[SHQVLYH
7KHRWKHUSUREOHPZLWKWKHFXUUHQWDXWRPDWLFHQUROOPHQWV\VWHPLVWKDWHPSOR\HHV
JHWVWXFNFRQWULEXWLQJWKHVDPHSHUFHQWDJHRIWKHLUPRQH\WKURXJKRXWWKHLUFDUHHU
HYHQ WKRXJK WKH LQLWLDO UHODWLYHO\ ORZ SHUFHQWDJH LV QRW DQ\ZKHUH QHDU ZKDW
HPSOR\HHVQHHGWRVDYHRQD\HDUO\EDVLVWREHUHDG\IRUUHWLUHPHQW7KLVKDVOHG
VRPHSODQDGPLQLVWUDWRUVWRDGRSWDXWRHVFDODWLRQSURYLVLRQVVRWKDWHPSOR\HHVWKDW
DUH GHIDXOWHG LQWR WKH 4',$V DUH DOVR DXWRPDWLFDOO\ FRQWULEXWLQJ PRUH RI WKHLU
SD\FKHFN WR UHWLUHPHQW DV \HDUV JR E\ 8QIRUWXQDWHO\ WKHVH DXWRHVFDODWLRQ
SURYLVLRQVDUHQRWUHTXLUHGDQGWKH\DUHVWLOOFRPSDUDWLYHO\UDUHWRILQGLQN
SODQVHVSHFLDOO\LQVPDOOHUSODQV
6RZKLOHWKHDXWRHQUROOPHQWDQGDXWRHVFDODWLRQIHDWXUHVRIFXUUHQWNSODQV
DUH VWDUWLQJ WR WDNH DGYDQWDJH RI EHKDYLRUDO HFRQRPLFV WR LQFUHDVH SDUWLFLSDWLRQ
DSSURSULDWH LQYHVWLQJ EHKDYLRU DQG FRQWULEXWLRQV D PRUH WKRURXJK EHKDYLRUDO
HFRQRPLFDSSURDFK LV VWLOOSRVVLEOHDQGDV ,¶OO DUJXHEHORZPRUHGHVLUDEOH2QH
UHFHQWVWXG\LQGLFDWHVWKDW³>P@RUHSODQVSRQVRUVDUHRIIHULQJDXWRPDWLFIHDWXUHVLQ
WKHLUSODQVDOWKRXJKUREXVWLPSOHPHQWDWLRQLVQRWWKHQRUP´2WKHUILQGLQJVLQWKLV
VWXG\LQFOXGH³$XWRPDWLFHQUROOPHQWXVDJHLQFUHDVHGIRUWKHIRXUWK\HDULQDURZWR
UHDFKRISODQV´³>R@QO\RQHWKLUGRISODQVRIIHUERWKDXWRPDWLFHQUROOPHQW
DQGDXWRPDWLFFRQWULEXWLRQHVFDODWLRQ´³>G@HIDXOWV IRUDXWRPDWLFHQUROOPHQWUDQJH
IURP WRZLWKDQDYHUDJHRI´DQG ³>S@ODQVZLWKRSWRXWDXWRPDWLF


  See 0LFKDHO$3ROORFNOne Target, but Many Ways To Hit It:$//67--XO\
30KWWSZZZZVMFRPDUWLFOHV6%
>SHUPDFF6'5+/@³6RPHPDQDJHUVKDYHEHHQDOWHULQJNH\IHDWXUHVRIIXQGVVXFKDVKRZ
PXFKWKHHTXLWLHVDOORFDWLRQGURSVE\WKHWDUJHWGDWH7KDWJUDGXDOUHGXFWLRQLQVWRFNH[SRVXUH
XQWLODQGEH\RQGWKHWDUJHWGDWHLVWHUPHGWKHµJOLGHSDWK¶WKDWDIXQGIROORZV´
  Id.³$OOWDUJHWGDWHIXQGVWLOWKHDYLO\WRZDUGVWRFNVLQWKHLUHDUO\\HDUVDQGJUDGXDOO\
UHGXFHHTXLWLHVH[SRVXUHRYHUWLPH%XWWKHUHLVFRQVLGHUDEOHGLVDJUHHPHQWRYHUH[DFWO\KRZ
WKDWVKRXOGZRUN´
  0DQ\SODQSDUWLFLSDQWVZKRDUHDXWRPDWLFDOO\HQUROOHGLQWKHLUZRUNSODFHNSODQ
WHQGWRVWLFNZLWKGHIDXOWFRQWULEXWLRQUDWHVZKLFKPD\EHORZHUWKDQDYHUDJH 6WDELOHsupra 
QRWHDW±
  See -DFN / 9DQ'HUKHL The Expected Impact of Automatic Escalation of 401(k) 
Contributions on Retirement Income(03%(1(),765(6,167127(66HSWDW±
available at KWWSZZZHEULRUJSGIQRWHVSGI(%5,B1RWHVBDSGI>SHUPDFF'54
-3'4@
  See /25,/8&$6-26+8$',(7&+68=$11(9$167$9(5(1&$7+(5,1(3(7(5621
%5,'*(7 %($5'(1	&$7+(5,1( &2//,1621 '(),1(' &2175,%87,21 ,167,787,21$/ ,19
$66¶1'&,,$3/$163216256859(<)2&8621$8720$7,&3/$1)($785(6 
available at KWWSVZZZWUDQVDPHULFDFHQWHURUJGRFVGHIDXOWVRXUFHUHVRXUFHVWFUVBZS
BGFLLDBSODQBVSRQVRUBVXUYH\SGI>SHUPDFF.69(88/@³7KHLPSDFWLVQRWDEOHDFURVVSODQ
VL]HZKHUHWKHODUJHVWSODQVRYHUELOOLRQUHSRUWHGD>DXWRHVFDODWLRQ@DGRSWLRQUDWH
YHUVXVWKHVPDOOHVWSODQVXQGHUPLOOLRQZKLFKUHSRUWHGWKDWRQO\RISODQVKDVGRQH
VR´
  &$//$1 ,19(670(176 ,167,787( supra QRWH DW  UHSRUWLQJ UHVXOWV EDVHGRQ
VXUYH\RISODQVSRQVRUVSULPDULO\ODUJHDQGPHJDNSODQV
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

FRQWULEXWLRQHVFDODWLRQPRVW IUHTXHQWO\KDYHDQDQQXDOLQFUHDVHUDWHRIZLWKD
FDS RI ´ ,Q VKRUW DOWKRXJK LQFUHDVLQJ LQ XVDJH DXWRPDWLF HQUROOPHQW DQG
HVFDODWLRQDUHVWLOOQRWXVHGLQWKHPDMRULW\RISODQVLQWKH8QLWHG6WDWHV
C. Using Choice Architecture To Boost Retirement Security 
2QHZD\RIHQFRXUDJLQJEHWWHUFKRLFHVE\SODQSDUWLFLSDQWVLVWKURXJKXVHRID
EHKDYLRUDOHFRQRPLFFRQFHSWFDOOHGFKRLFHDUFKLWHFWXUH³&KRLFHDUFKLWHFWXUH´LVD
WHUPWKDWZDVFRLQHGE\5LFKDUG7KDOHUDQG&DVV6XQVWHLQLQWKHLUERRNNudge
&KRLFHDUFKLWHFWXUHLVGHILQHGDVVWUXFWXULQJWKHFKRLFHVWKDWSHRSOHQHHGWRPDNHLQ
DZD\WKDWDOORZVWKHPWRPDNHWKHFKRLFHWKDWLVEHVWIRUWKHP,QNudge7KDOHU
DQG 6XQVWHLQ GHVFULEH WKH FRJQLWLYH HUURUV WKDW KXPDQV PDNH ZKHQ PDNLQJ OLIH
FKRLFHV DQG UHFRPPHQG WKDW JRYHUQPHQWV WDNH WKHVH HUURUV LQWR DFFRXQW ZKHQ
GHYHORSLQJSROLFLHV VR WKDW WKH\FDQ ³QXGJH´SHRSOH WRPDNH WKH ULJKWFKRLFHV
7KH\ GHVFULEH WKLV SROLF\PDNLQJ DSSURDFK DV ³OLEHUWDULDQ SDWHUQDOLVP´ZKHUHE\
FKRLFHDUFKLWHFWXUHLVXVHGWRRYHUFRPHFRJQLWLYHELDVHVZKLOHIUHHGRPRIFKRLFHE\
WKHLQGLYLGXDOLVPD[LPDOO\SUHVHUYHG
&KRLFHDUFKLWHFWXUHFDQEHUHDGLO\XVHGLQWKHNSODQVHWWLQJWRKHOSGULYH
SDUWLFLSDWLRQ LQ ZRUNSODFH UHWLUHPHQW VDYLQJV SODQV DQG LQFUHDVH WKH FRQWULEXWLRQ
OHYHOV RI WKRVH ZKR SDUWLFLSDWH $V 3URIHVVRU 0XLU KDV DSWO\ REVHUYHG E\
LQFRUSRUDWLQJDXWRPDWLFHQUROOPHQWIHDWXUHVDQGE\VWUDWHJLFDOO\VHWWLQJFRQWULEXWLRQ
OHYHOV HPSOR\HUV FDQ KHOS ³QXGJH´ HPSOR\HHV LQWR PDNLQJ WKH ULJKW GHFLVLRQV
UHJDUGLQJUHWLUHPHQWILQDQFLDOSODQQLQJ&KRLFHDUFKLWHFWXUHFDQDOVREHXVHGWR
KHOS FRPEDW WKH SUREOHPV DVVRFLDWHG ZLWK HPSOR\HHV VHOHFWLQJ LQDSSURSULDWH
LQYHVWPHQW RSWLRQV IRU WKHLU N SODQ DVVHWV (PSOR\HUFKRVHQ GHIDXOW
LQYHVWPHQW YHKLFOHV PLJKW KHOS WR FRPEDW WKH SUREOHPV DVVRFLDWHG ZLWK DQ
LQYHVWPHQWPHQX WKDWKDVHLWKHU WRRPDQ\RUQRWHQRXJK LQYHVWPHQWRSWLRQV ,W
PLJKWDOVRKHOSWRKDYHDGHIDXOWDXWRHVFDODWLRQPRGHOLQWKHSODQ


  Id. 
  See 7+$/(5	68167(,1supra QRWHDW±see also 0XLUsupra QRWHDW
³$FKRLFHDUFKLWHFWµKDVWKHUHVSRQVLELOLW\IRURUJDQL]LQJWKHFRQWH[WLQZKLFKSHRSOHPDNH
GHFLVLRQV¶´TXRWLQJ7+$/(5	68167(,1supra QRWHDW 
  3LHUUH6FKODJNudge, Choice Architecture, and Libertarian Paternalism0,&+
/ 5(9    UHYLHZLQJ 5,&+$5' + 7+$/(5 	 &$66 5 68167(,1 18'*(
,03529,1*'(&,6,216$%287+($/7+:($/7+$1'+$33,1(66
  Id.7KLV³QXGJH´FRPHVLQWKHIRUPRIIUDPLQJFKRLFHVLQDZD\WKDW³PLQLPL]H>V@WKH
QHJDWLYH LPSDFW RI    FRJQLWLYH ELDVHV´ $QXM & 'HVDL Libertarian Paternalism, 
Externalities, and the “Spirit of Liberty”: How Thaler and Sunstein Are Nudging Us Toward 
an “Overlapping Consensus´/$:	62&,148,5<
  'HVDLsupraQRWHDW
  See 0XLUsupraQRWHDW
  See id.
  Id. DW  GHVFULELQJ KRZ FKRLFH DUFKLWHFWXUH FDQ EH XVHG WR KHOS ³FRXQWHUDFW WKH
QHJDWLYHHIIHFWVRIHPSOR\HUGHFLVLRQVRQSODQLQYHVWPHQWPHQXVDQGKRZWKRVHPHQXVDUH
SUHVHQWHG´
  See id.DW(PSOR\HHVPLJKWHYHQFKRRVHQRWWRSDUWLFLSDWHLQDUHWLUHPHQWVDYLQJV
SODQLIWKHQXPEHURILQYHVWPHQWRSWLRQVLVWRRJUHDWId.&KRLFHDUFKLWHFWXUHFDQEHXVHGWR
FRPEDWWKHSUREOHPE\³QXGJLQJ´HPSOR\HHVLQWRSDUWLFLSDWLRQLIGHIDXOWLQYHVWPHQWYHKLFOHV
 INDIANA LAW JOURNAL >9RO

:KLOHVRPHDVSHFWVRIFKRLFHDUFKLWHFWXUHDOUHDG\H[LVWLQWKH8QLWHG6WDWHVLQWKH
IRUPRIDXWRPDWLFHQUROOPHQWIHDWXUHVGHIDXOWFRQWULEXWLRQOHYHOVDQG4',$VWKHVH
IHDWXUHVDUHIDUIURPXQLYHUVDO,QGHHGWKHUHLVFXUUHQWO\QRRQHV\VWHPLQWKH8QLWHG
6WDWHVWKDWRSHUDWHVHQWLUHO\RQWKHSULQFLSOHVRIFKRLFHDUFKLWHFWXUH6XFKDV\VWHP
VKRXOG KDYH WKH H[DFW RSSRVLWH FKDUDFWHULVWLFV RI WKRVH WKDW EHOHDJXHU RXU N
V\VWHP
7KH FKDUDFWHULVWLFV RI $PHULFD¶V FXUUHQW N V\VWHP LQFOXGH  YROXQWDU\
HPSOR\HUSODQVODFNRIHPSOR\HHDFFHVVODFNRIILQDQFLDOHGXFDWLRQSURYLGHG
E\HPSOR\HUVEHFDXVHRIILGXFLDU\OLDELOLW\FRQFHUQVKLJKFRVWVDVVRFLDWHGZLWK
DFWLYHO\PDQDJHG SODQV DQG  ILQDQFLDO DGYLFH SURYLGHG E\ FRQIOLFWHG DGYLVRUV
ZLWKWKHLURZQDJHQGDV
,Q RWKHU ZRUGV FKRLFH DUFKLWHFWXUH VKRXOG EH XVHG LQ WKH ZRUNSODFH SHQVLRQ
FRQWH[WWRSURPRWHWKHRSSRVLWHPRUHRSWLPDOSODQFKDUDFWHULVWLFVFRPSXOVLRQ
IRU HPSOR\HUV WR PLQLPDOO\ SDUWLFLSDWH LQ ZRUNSODFH UHWLUHPHQW SODQ V\VWHP 
XQLYHUVDO DFFHVV IRU DOO HPSOR\HHV  SODQV LQGHSHQGHQW IURP HPSOR\HU
DGPLQLVWUDWLRQ DQG FRQWURO  UHODWLYHO\ LQH[SHQVLYH FRVWV DQG  DOLJQPHQW
EHWZHHQWKHLQWHUHVWVRILQYHVWPHQWDGYLVRUVDQGUHWLUHPHQWSODQSDUWLFLSDQWV
$XVWUDOLDWRDODUJHH[WHQWKDVVXFKDFKRLFHDUFKLWHFWXUHV\VWHPLQSODFHZLWK
PDQ\RIWKHVHFKDUDFWHULVWLFV.QRZQDV WKH6XSHUDQQXDWLRQ*XDUDQWHH6* LW LV
WKXVWRDQH[DPLQDWLRQRIWKH6*V\VWHPWKDW,QRZWXUQ
,,,7+($8675$/,$1683(5$118$7,21*8$5$17(($6(;(03/$5
$OWKRXJKZKDWOLHVDKHDGLVDQH[DPLQDWLRQRIDZRUNSODFHUHWLUHPHQWV\VWHPWKDW
DSSHDUV WR DWWDLQ UHWLUHPHQW VHFXULW\ IRU LWV FLWL]HQVPXFK EHWWHU WKDQ RXU FXUUHQW
NV\VWHPLWLVLPSRUWDQWWRVWDUWZLWKDFDXWLRQDU\QRWHWKHUHLVQRRQHSHUIHFW
ZRUNSODFH UHWLUHPHQW V\VWHP LQ WKH ZRUOG 7KDW EHLQJ VDLG WKHUH DUH FHUWDLQO\
VRPHWKDWDUHEHWWHUWKDQRWKHUV
,Q WKLV 3DUW WKH ILUVW VXESDUW GLVFXVVHV WKH JHQHVLV RI WKH $XVWUDOLDQ 6* 7KH
VHFRQG VXESDUW WKHQ H[SORUHV KRZ WKH 6* GHYHORSHG )LQDOO\ WKH WKLUG VXESDUW
GLVFXVVHVKRZUHFHQW6*UHIRUPVUHIOHFWEHKDYLRUDOHFRQRPLFLQVLJKWV
A. Initial Development of Superannuation Guarantee 
$VDQLQLWLDOPDWWHUWKHFRQFHSWRI³VXSHUDQQXDWLRQ´LVQRWQHZWR$XVWUDOLDDV
IRU RYHU D FHQWXU\ LW KDG EHHQ D W\SH RI VDYLQJV SODQ PRVWO\ IRU KLJKO\ SDLG
ZKLWHFROODU ZRUNHUV LQ ODUJH FRUSRUDWLRQV $OO WKH ZD\ EDFN WR WKH V
$XVWUDOLD KDG VLPLODU UHWLUHPHQWSODQV WRZKDW WKH8QLWHG6WDWHV KDG DW WKDW WLPH


H[LVWSee id.
  7DUQ:HLU	5DOVWRQsupraQRWHDW³7KH00*3,>0HOERXUQH0HUFHU*OREDO
3HQVLRQ,QGH[@IRXQGDJDLQWKHUHLVQRSHUIHFWV\VWHPWKDWFDQEHDSSOLHGXQLYHUVDOO\DURXQG
WKHZRUOGEXW WKHUHDUHPDQ\FRPPRQ IHDWXUHV WKDWFDQEH VKDUHG IRUEHWWHURXWFRPHV IRU
LQGLYLGXDOV´
  See20 Years of Superannuation Guarantee$867/7$;¶12))KWWSVZZZDWRJRYDX
0HGLDFHQWUH&RPPLVVLRQHUVRQOLQHXSGDWHV\HDUVRIVXSHUJXDUDQWHH >SHUPDFF
.)4=1<7@GHVFULELQJWKHHYROXWLRQRINH\PLOHVWRQHVLQWKH6*V\VWHP
@ PATERNALISTIC WORKPLACE RETIREMENT PLANS 

ZKLFKZHUHPRVWO\WUDGLWLRQDO'%SODQV0XFKOLNHWKH8QLWHG6WDWHVWRGD\XQGHU
WKH N V\VWHP KRZHYHU SHQVLRQ SODQV FRYHUHG OHVV WKDQ KDOI WKH $XVWUDOLDQ
ZRUNIRUFH$VDUHVXOWIRUPRVWRILWVH[LVWHQFHVXSHUDQQXDWLRQRQO\FRYHUHGD
VOLP VXEVHW RI$XVWUDOLDQV%\  WKH V\VWHP VWLOO FRYHUHG RQO\ DERXW RI
$XVWUDOLDQZRUNHUV7KHUHZHUHIHZ'&SODQRSWLRQVDWWKLVWLPHDQGWKHZKROH
VXSHUDQQXDWLRQV\VWHPZDVPDUNHGE\OLJKWUHJXODWLRQ 
7KH$XVWUDOLDQODERUPRYHPHQWLQLWLDWHGWKHPRGHUQGD\6*0RUHVSHFLILFDOO\
LQ  WKH $XVWUDOLDQ JRYHUQPHQW DQG WKH &RXQFLO RI 7UDGH 8QLRQV DJUHHG WR
SURGXFWLYLW\ DZDUG VXSHUDQQXDWLRQ²D V\VWHP WKDW SURYLGHG IRU SDUW RI WKH DZDUG
V\VWHP¶VZDJHLQFUHDVHWRFRPHLQWKHIRUPRIDVXSHUDQQXDWLRQFRQWULEXWLRQWR
EH SDLG E\ HPSOR\HUV LQWR D IXQG+RZHYHUZKLOH WKH DZDUG V\VWHP LPSURYHG
UHWLUHPHQWFRYHUDJHIRU$XVWUDOLDQZRUNHUVLWZDVQRWXQLYHUVDODQGWKHFRQWULEXWLRQV
WRWKHUHWLUHPHQWIXQGVZHUHVWLOOLQDGHTXDWH7KHJRYHUQPHQWHYHQWXDOO\LQWURGXFHG
WKH6*RQ-XO\:LWKOLPLWHGH[FHSWLRQVWKLVVFKHPHUHTXLUHGHPSOR\HUV
WRSURYLGHDPLQLPXPOHYHORIVXSHUDQQXDWLRQVXSSRUWWRWKHLUHPSOR\HHVHDFK\HDU
7KHPDMRUH[FHSWLRQV WR WKLVUHTXLUHPHQWZHUH WKDWHPSOR\HUVGLGQRWKDYH WRSD\
FRQWULEXWLRQVIRUHPSOR\HHVHDUQLQJOHVVWKDQ$8'SHUPRQWKSDUWWLPH
HPSOR\HHV\RXQJHUWKDQDJHHLJKWHHQDQGHPSOR\HHVDJHGVL[W\ILYHDQGROGHU
$VWKHUHWLUHPHQWFRQWULEXWLRQVZHUHSXWDVLGHHPSOR\HHVZHUHQRWDEOHWRZLWKGUDZ
WKHPXQWLOWKH\UHDFKHGWKHDJHRIILIW\ILYH,QLWLDOO\HPSOR\HUVZHUHUHTXLUHGWR
FRQWULEXWH RQO\  HDFK \HDU DQG RYHU D WHQ\HDU SHULRG WKLV FRQWULEXWLRQ UDWH


  Id.
  (LVHQEHUJsupra QRWHTXRWLQJ'DYLG.QR[VHQLRUSDUWQHUIRU0HUFHUDQGDXWKRU
RIWKHILUP¶VDQQXDOJOREDOUHWLUHPHQWUHSRUW
  20 Years of Superannuation Guaranteesupra QRWH
  +D]HO%DWHPDQRecent Superannuation Reforms: Choice and Flexibility in Retirement
$867/$&&75(9    ³,Q WKHPLGV OHVV WKDQRI WKHZRUNIRUFHZDV
FRYHUHGE\VXSHUDQQXDWLRQWKHLQGXVWU\ZDVRQO\OLJKWO\UHJXODWHGUHWLUHPHQWEHQHILW
V\VWHPVZHUHPDLQO\RIWKHGHILQHGEHQHILWYDULHW\>DQG@GHILQHGFRQWULEXWLRQVFKHPHVUDUHO\
RIIHUHGDQ\FKRLFHRILQYHVWPHQWVWUDWHJ\´
  20 Years of Superannuation Guaranteesupra QRWH:KLOH WKLVDOORZHGDERXW
WZRWKLUGVRIWKHSULYDWHVHFWRUWRFRPHLQWRWKHV\VWHPORZFRQWULEXWLRQUDWHVZHUHQRWGRLQJ
PXFKWRLPSURYHUHWLUHPHQWLQFRPHVIRUPRVWSDUWLFLSDQWVId.
  6,021.(//<&3$$867/7:(17<<($562)7+(683(5$118$7,21*8$5$17((
7+( 9(5',&7    available at KWWSZZZPHOERXUQHLQVWLWXWHFRPGRZQORDGV
KLOGD%LEOLRJUDSK\2WKHUB3XEOLFDWLRQV.HOO\BWZHQW\\HDUVVXSHUDQQXDWLRQJXDUDQWHHSGI
>SHUPDFF<7/8@
  Id. SURYLGLQJEDFNJURXQGLQIRUPDWLRQDQGDQRYHUYLHZRI6*¶VLPSOHPHQWDWLRQ
  Id. 6* LV PRUH OLNH DQ $PHULFDQ '& SURILWVKDULQJ SODQ ZKHUH WKH HPSOR\HU
FRQWULEXWHVPRQH\WRDQDFFRXQWDQGOHVVOLNHDNSODQZKHUHHPSOR\HHVGHIHUVDODU\WR
WKHLUDFFRXQWDQGWKHQHPSOR\HUVPD\PDWFKWKRVHIXQGVZLWKDGGLWLRQDOPRQH\See Glossary
supra QRWHsupra WH[WDFFRPSDQ\LQJQRWH
  .(//< supra QRWH  DW  see also -RQDWKDQ %DUU\ )RUPDQ 	 *RUGRQ '
0DFNHQ]LHOptimal Rules for Defined Contribution Plans: What Can We Learn from the U.S. 
and Australian Pension Systems?7$;/$:QRWLQJWKHXSSHUOLPLW
HPSOR\HUVGRQRW KDYH WRPDNH FRQWULEXWLRQV IRU HPSOR\HHV¶ SD\DERYH$8'SHU
TXDUWHUIRU\HDU
  .(//<supraQRWHDW
 INDIANA LAW JOURNAL >9RO

JUDGXDOO\JUHZ WR7KHFRQWULEXWLRQUDWH URVH WR LQ±DQGZLOO
HYHQWXDOO\ULVHWRLQ±
,QLWLDOO\HPSOR\HUVZHUHJLYHQWKHFKRLFHRIWKH6*IXQGLQWRZKLFKPDQGDWRU\
FRQWULEXWLRQV ZRXOG EH SDLG +RZHYHU EHJLQQLQJ LQ -XO\ RI  PDQ\
HPSOR\HHV ZHUH DEOH WR FKRRVH WKH 6XSHU IXQG LQWR ZKLFK WKHLU HPSOR\HU
FRQWULEXWLRQVZRXOGEHSDLGDVORQJDVWKH6*IXQGZDVFRQVLGHUHGD³FRPSO\LQJ
IXQG´,IDQHPSOR\HHRSWHGQRWWRVHOHFWWKHHPSOR\HU¶VFKRVHQ6*WKHPRQH\
ZRXOG GHIDXOW LQWR D 6XSHU IXQG FKRVHQ E\ WKH HPSOR\HU ,Q  $XVWUDOLD
HQDFWHGDVHULHVRIUHIRUPPHDVXUHVWKDWFUHDWHG0\6XSHUDVXSHUDQQXDWLRQGHIDXOW
SURGXFW7KHVH0\6XSHUIXQGVUHSODFHGH[LVWLQJGHIDXOWIXQGVDQGJDYHZRUNHUV
DFFHVV WR D6XSHU IXQG WKDW LV ORZFRVW DQGKLJKO\GLYHUVLILHG7KHJRDO RI WKH
0\6XSHUUHIRUPVZDVWRLPSURYHWKHVXFFHVVRIUHWLUHPHQWIXQGVIRUSHRSOHZKRGLG
QRW ZLVK WR DFWLYHO\ SDUWLFLSDWH LQ FKRRVLQJ WKHLU VXSHUDQQXDWLRQ IXQG ZKLOH
PDLQWDLQLQJWKDWIUHHGRPIRUWKRVHZKRGLGZDQWWREHDFWLYHO\LQYROYHG
,PSRUWDQWO\ DQG IURP WKH EHJLQQLQJ RI WKH 6* V\VWHP UDWKHU WKDQ PDNLQJ
HPSOR\HUFRQWULEXWLRQVWR6XSHUIXQGVYROXQWDU\WKH$XVWUDOLDQJRYHUQPHQWFDPH
XSZLWKDPDQGDWRU\V\VWHPWKDWJDYHHPSOR\HUVDWD[GHGXFWLRQIRUWKHLUFRPSXOVRU\
HPSOR\HHVXSHUDQQXDWLRQFRQWULEXWLRQV7KRVHHPSOR\HUVWKDWGLGQRWPDNHWKH
QHFHVVDU\HPSOR\HHFRQWULEXWLRQVZHUHOLDEOHWRSD\DQRQGHGXFWLEOH6XSHUDQQXDWLRQ
*XDUDQWHH FKDUJH 7KLV FKDUJH LV PDGH XS RI WKH HPSOR\HU¶V VXSHUDQQXDWLRQ


  Id.
  Id.7KHUHDVRQIRUWKHLQFUHDVHLQFRQWULEXWLRQUDWHVZDVWKHUHDOL]DWLRQWKDWWKH
UDWHZRXOGQRWSURYLGHIRUDQDGHTXDWHVWDQGDUGRIOLYLQJLQUHWLUHPHQWId.
  .$, 6:2%2'$ $867/ 3$5/,$0(17 0$-25 683(5$118$7,21 $1' 5(7,5(0(17
,1&20( &+$1*(6 ,1 $8675$/,$ $ &+5212/2*<   available at 
KWWSDSRRUJDXILOHV5HVRXUFH3DUOLDPHQWDU\/LEUDU\B&KURQRORJ\2I0DMRU6XSHUDQQXDWLRQ$
QG5HWLUHPHQW,QFRPH&KDQJHV,Q$XVWUDOLDB)HEBSGI>SHUPDFF$'((1@ QRWLQJILUVW
WLPHHPSOR\HHVKDGFKRLFHLQVHOHFWLRQRIVXSHUIXQGV 
  Getting Started: Employees$867/7$;¶12))KWWSVZZZDWRJRYDXLQGLYLGXDOV
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$GGLWLRQDOO\WKHFRQFHSWRI³YHVWLQJ´KDVODUJHO\IDOOHQRXWRIWKHVXSHUDQQXDWLRQ
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E\ WKH$PHULFDQN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HQWLW\IRUPDLQWHQDQFHRI6XSHUVWDQGDUGV
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HPHUJHQFLHVLIWKH\FRQWULEXWHGPRUH6HFRQGODFNRI6XSHUNQRZOHGJHOLPLWHG
ILQDQFLDODFXPHQDQGIDLOXUHWRXQGHUVWDQGUHWLUHPHQWSODQQLQJDOVRFRQWULEXWHWRD
ODFN RI YROXQWDU\ FRQWULEXWLRQV WKLV LV VLPLODU WR SUREOHPV ZLWK WKH YROXQWDU\
$PHULFDQNV\VWHP7KLVODFNRIHGXFDWLRQUHVXOWVLQLQGLYLGXDOVIDLOLQJWR
PRQLWRUWKHLU6XSHUDFFRXQWVIDLOLQJWRPDNHFKDQJHVWRDFFRXQWVZKHQQHHGHGDQG
EHLQJXQDEOHWRFKRRVHDPRQJIXQGVDQGLQYHVWPHQWRSWLRQV
,QDOOWKH$XVWUDOLDQ6*XVHVWKHWD[V\VWHPWRLQFHQWLYL]HHPSOR\HHVWRVDYHWR
PDNH FRPSXOVRU\ HPSOR\HU FRQWULEXWLRQV WR WKH 6* OHVV SDLQIXO DQG WR PDNH
YROXQWDU\FRQWULEXWLRQVWRWKHLU6*DFFRXQWV+RZHYHUDVLQWKHYROXQWDU\UHWLUHPHQW
NVFKHPHHPSOR\HHVDUHUHOXFWDQWWRVDYHIRUUHWLUHPHQWXQOHVVWKH\DUHIRUFHG
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V\VWHP VKRXOG UHTXLUH ERWK HPSOR\HH DQG HPSOR\HU FRPSXOVRU\ VXSHUDQQXDWLRQ
FRQWULEXWLRQV
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EHHQVHWDVLGH/XPSVXPVWUDQVIHUWRXQVRSKLVWLFDWHGDQGXQSUHSDUHGLQGLYLGXDOV
WKH UHVSRQVLELOLW\ IRUPDNLQJ VDYLQJ LQYHVWPHQW DQG ORQJHYLW\GHFLVLRQV$QG
WKRVHLQGLYLGXDOVKDYHFRQVLVWHQWO\PDGHSRRUFKRLFHV
$GGLWLRQDOO\LQ$XVWUDOLDWKHUHDUHRWKHULVVXHVVXUURXQGLQJWKHGLVWULEXWLRQRI
VXSHUDQQXDWLRQEHQHILWVWKDWWKH8QLWHG6WDWHVGRHVQRWIDFHZLWKLWVSHQVLRQEHQHILWV
0RVWQRWDEO\ WKHUHDUHLQWHJUDWLRQLVVXHVZLWK$JH3HQVLRQV\VWHPSD\PHQWVDQG
VXSHUDQQXDWLRQEHQHILWVSD\PHQWV7KHSUREOHPOLHVLQWKHIDFWWKDWDQLQGLYLGXDO
EHFRPHVHOLJLEOHIRUVXSHUDQQXDWLRQGLVWULEXWLRQVEHIRUHKHRUVKHEHFRPHVHOLJLEOH
IRU$JH3HQVLRQGLVWULEXWLRQV7KHZRUU\LVWKDWDQLQGLYLGXDOZLOOWDNHKLVRUKHU
VXSHUDQQXDWLRQEHQHILWVDVDOXPSVXPVSHQGLWGRZQDQGWKHQWU\WRUHO\RQ$JH
3HQVLRQEHQHILWVIRUUHWLUHPHQWDWD\RXQJHUDJH
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5HFDOOWKDW$XVWUDOLD¶V6*KDGEHHQDURXQGLQVRPHIRUPVLQFHWKHPLGQLQHWHHQWK
FHQWXU\EXWZDVOLPLWHGLQVFRSHDQGHPSOR\HHFRYHUDJH6XSHUDQQXDWLRQGLGQRW
EHFRPHDFRPSXOVRU\UHWLUHPHQWVFKHPHXQWLODQGQRWQHDUO\XQLYHUVDOIRUDOO
HPSOR\HHVXQWLO&KRLFHIRUHPSOR\HHVDVGLVFXVVHGDERYHZDVLQWURGXFHG
LQ,Q$XVWUDOLDLQWURGXFHGDQHZGHIDXOW6XSHUSODQFDOOHG0\6XSHU
7KHODUJHVWLPSDFWWKDWWKLVHPSOR\HHFKRLFHRIIXQGOHJLVODWLRQKDGZDVWKDWSHRSOH
FRXOGQRZVHWWKHLURZQLGHDOSRUWIROLRWRPDWFKWKHLUULVNDQGUHWXUQSUHIHUHQFHV
<HWGHVSLWH WKLV IUHHGRPPDQ\$XVVLHVDV LOOXVWUDWHGE\ WKHDPRXQWRIDVVHWV LQ
GHIDXOWSODQVGRQRWPDNHWKHLURZQHOHFWLRQV
,QGHHGLIDQHPSOR\HHGRHVQRWWDNHDIILUPDWLYHDFWLRQZLWKUHJDUGWRFKRRVLQJ
6XSHUIXQGVWKHHPSOR\HUPXVWQRZLQYHVWWKHPLQD0\6XSHUDFFRXQWZKLFKKDV
WKHDGYDQWDJHVRIORZIHHVDQGGLYHUVLILFDWLRQRILQYHVWPHQWVFRQVLVWHQWZLWKPRGHUQ
SRUWIROLRWKHRU\6XFKDFFRXQWVPXVWEHUHJLVWHUHGZLWKWKH$XVWUDOLDQ6HFXULWLHV
DQG,QYHVWPHQWV&RPPLVVLRQ$6,&7KHDGYDQWDJHRIKDYLQJ0\6XSHUSURGXFWV
UHJLVWHUHGZLWK WKH$6,& LV WKDW SDUWLFLSDQWVZLOO EH DEOH WR FRPSDUH IHHV DPRQJ
SURGXFWV DQG XVH RWKHU FRPSDUDWLYH GDWD 7KLV GHIDXOW VFKHPH OHDGV WR D JRRG
DPRXQWRIVWDELOLW\DVPRVWZRUNHUVRQO\FKDQJHVXSHUDQQXDWLRQIXQGVLIWKHUHLVD
MREFKDQJHLIWKHUHLVDQHHGWRFRQVROLGDWHH[LVWLQJDFFRXQWVRUDVDZD\WRVHHNRXW
ORZHULQYHVWPHQWIHHVDQGEHWWHULQYHVWPHQWUHWXUQV7KHWUXVWHHVRI0\6XSHUDUH


  7+(5(9,(:3$1(/$867/¶6)8785(7$;6<67(0$867/*29¶77+(75($685<
5(7,5(0(17 ,1&20( &2168/7$7,21 3$3(5 DSS % DW   available at
KWWSWD[UHYLHZWUHDVXU\JRYDXFRQWHQWGRZQORDGVUHWLUHPHQWBLQFRPHBFRQVXOWDWLRQBVXPPD
U\5HWLUHPHQWB,QFRPHVB&RQVXOWDWLRQB3DSHUSGI>SHUPDFF/+9(@
  See supra3DUW ,,,$7HFKQLFDOO\ WKHPRGHUQVXSHUDQQXDWLRQVFKHPH LVXQLYHUVDO
VXEMHFW WR VRPHH[FHSWLRQVEDVHGRQ HPSOR\HH DJH DQG VDODU\See )RUPDQ	0DFNHQ]LH
supra QRWHDW±
  See supra QRWHV±DQGDFFRPSDQ\LQJWH[W
  See-RVKXD)HDU	*HUDOGLQH3DFHAustralia’s ‘Choice of Fund’ Legislation: Success 
or Failure?5270$1,17¶/-2)3(16,210*07)DOODWREVHUYLQJWKDWJLYLQJ
HPSOR\HHVPRUHFRQWUROPHDQVPRUHRZQHUVKLSRYHUWKHLUIXWXUH
  See $GDP %XWW 6FRWW 'RQDOG 'RXJ )RVWHU 6XVDQ 7KRUS 	 *HRII :DUUHQ
Delegation, Trust and Defaulting in Retirement Savings: Perspectives from Plan Executives 
and Members  &WU IRU ,QW¶O )LQ 	 5HJXODWLRQ :RUNLQJ 3DSHU 1R  
availableatKWWSVVUQFRPDEVWUDFW >SHUPDFF%.<:-9@³'HIDXOWLQYHVWPHQW
RSWLRQVKRXVHWKHODUJHVWVKDUHRIDVVHWVRIVXSHUDQQXDWLRQIXQGVDWDURXQGRIWRWDOIXQGV
XQGHUPDQDJHPHQWLQ´
  See 'DQD00XLUDefault Settings in Defined Contribution Plans: A Comparative 
Approach to Fiduciary Obligation and the Role of Markets$%$-/$%	(03/
  FLWLQJ$867/*29¶77+(75($685<67521*(5683(5 ,1)250$7,213$&. Y
 available at KWWSVWURQJHUVXSHUWUHDVXU\JRYDXFRQWHQWSXEOLFDWLRQVLQIRUPDWLRQ
BSDFNGRZQORDGVLQIRUPDWLRQBSDFNSGI >SHUPDFF*=83*5@ ³,Q JHQHUDO 6* 6\VWHP
IXQGVZLOOHDFKEHSHUPLWWHGWRKDYHRQH0\6XSHULQYHVWPHQWSURGXFW0\6XSHUSURGXFWVZLOO
SURYLGHD OLPLWHGPHQXRI VHUYLFHVDQGDUHH[SHFWHG WRKDYH UHODWLYHO\ ORZ IHHV$Q\ IHHV
FKDUJHG PXVW EH UHSRUWHG DFFRUGLQJ WR FDWHJRULHV HVWDEOLVKHG E\ WKH UHJXODWRUV WR HQDEOH
FRPSDULVRQVDFURVV0\6XSHUSURGXFWV´
  Id. DW
  Id.
  See %DWHPDQ supra QRWH  DW  ³>,Q@ DQ$123 >$XVWUDOLDQ1DWLRQDO2SLQLRQ
3ROOV@ 5HVHDUFK6HUYLFHVQDWLRQDOVXUYH\RI±\HDUROGVLQWKHZRUNIRUFHDERXWDWWLWXGHV
 INDIANA LAW JOURNAL >9RO

KHOG WR KLJK VWDQGDUGV RI ILGXFLDU\ SHUIRUPDQFH WKDW DUH HQIRUFHG E\ WKH
JRYHUQPHQW 0\6XSHU LV IXUWKHU UHJXODWHG E\ WKH ³$XVWUDOLDQ 3UXGHQWLDO
5HJXODWRU\ $XWKRULW\ $35$ >ZKLFK@ ZLOO JDWKHU DQG UHSRUW GDWD RQ0\6XSHU
SURGXFWSHUIRUPDQFHDQGIHHVWRIDFLOLWDWHFRPSHWLWLRQDPRQJRIIHULQJV´
,Q FRQFOXVLRQ WKH $XVWUDOLDQ 6XSHUDQQXDWLRQ *XDUDQWHH KDV PDQ\ RI WKH NH\
FRPSRQHQWVWKDWEHKDYLRUDOHFRQRPLFVVXJJHVWWKDWDFRPSUHKHQVLYHDQGVXVWDLQDEOH
ZRUNSODFHSHQVLRQSODQVKRXOGKDYH0RUHVSHFLILFDOO\DQGWRTXRWH3URIHVVRU0XLU
7ZR FKDUDFWHULVWLFV RI WKH $XVWUDOLDQ DSSURDFK RIIHU OHVVRQV IRU WKH
8QLWHG6WDWHV)LUVW$XVWUDOLDUHFRJQL]HVWKDWPDQ\SHRSOHGRQRWZDQW
WREHDFWLYHO\LQYROYHGLQPRQLWRULQJWKHLQYHVWPHQWVLQWKHLUDFFRXQWV
6HFRQGHPSOR\HUVDOVRPD\QRWKDYHWKHH[SHUWLVHRUWKHLQFOLQDWLRQWR
EHFRPHH[SHUWVLQLQYHVWPHQWSURGXFWVHOHFWLRQDQGPRQLWRULQJ
7KHVHFKDUDFWHULVWLFVDVDSSOLHGWRDSRWHQWLDO6*W\SHV\VWHPLQWKH8QLWHG6WDWHV
DUHHODERUDWHGXSRQLQWKHQH[W3DUW
,975$16)250,1*.3/$16,172683(5$118$7,21)81'6
7KHIRUHJRLQJGLVFXVVLRQH[SODLQVZK\WKH$XVWUDOLDQ6XSHUDQQXDWLRQ*XDUDQWHH
LVPXFKPRUHVXFFHVVIXOWKDQWKH$PHULFDQNV\VWHPLQDWOHDVWILYHHVVHQWLDO
ZD\VPDQGDWRU\HPSOR\HUSDUWLFLSDWLRQQHDUXQLYHUVDOHPSOR\HHDFFHVV
6XSHUIXQGLQGHSHQGHQFHIURPHPSOR\HUFRQWURODQGDGPLQLVWUDWLRQORZHUIHHV
DQG  WKH DOLJQPHQW RI 6XSHU IXQG PDQDJHUV¶ LQWHUHVWV ZLWK WKRVH RI IXQG
SDUWLFLSDQWV WKURXJK SODFLQJ ILGXFLDU\ VWDQGDUGV RQ WKH 0\6XSHU WUXVWHHV 7KH
HQVXLQJILYHVHFWLRQVRIWKLV3DUWRXWOLQHWKHPRYHVWKDW$PHULFDQUHWLUHPHQWSROLF\
RIILFLDOVVKRXOGXQGHUWDNHWRWUDQVIRUPWKHFXUUHQW$PHULFDQZRUNSODFHUHWLUHPHQW
V\VWHPLQWRDV\VWHPEDVHGRQWKHDFWXDOGHVLUHVRIPRVWHPSOR\HUVDQGWKHQHHGVRI
ZRUNHUVDQGUHWLUHHV
A. Voluntary Plans Become Mandatory Plans 
(5,6$ GRHV QRW UHTXLUH WKDW HPSOR\HUV RIIHU UHWLUHPHQW EHQHILWV LW PHUHO\
UHJXODWHV UHWLUHPHQW EHQHILW SURPLVHV WKDW DUH PDGH %HFDXVH RI WKH YROXQWDU\
QDWXUHRIUHWLUHPHQWSURPLVHVXQGHU(5,6$UHJXODWRUVDUHRIWHQIDFHGZLWKDGLIILFXOW
FKRLFH LI WKH OHJDO UXOHV DUH WRRSURWHFWLYHRI EHQHILFLDULHVRU WRREXUGHQVRPH WR


WR VXSHUDQQXDWLRQ IXQG FKRLFH DQG WKH LQIOXHQFH DQG OLNHOLKRRG RI FKDQJLQJ IXQGV LQ WKH
PRQWKVIROORZLQJLPSOHPHQWDWLRQRIWKHOHJLVODWLRQRQO\RIWKRVHVXUYH\HGUHVSRQGHG
ZLWKµYHU\OLNHO\¶DQGUHVSRQGHGZLWKµTXLWHOLNHO\¶´
  0XLUsupra QRWHDW³7KHHQKDQFHGGXWLHVUHTXLUHGRI0\6XSHUWUXVWHHVDUH
WR  SURPRWH WKH ILQDQFLDO LQWHUHVWV RI 0\6XSHU PHPEHUV SDUWLFXODUO\ QHW UHWXUQV 
DQQXDOO\DVVHVVVXIILFLHQF\RIVFDOHDQGLQFOXGHLQWKHLULQYHVWPHQWVWUDWHJ\DQLQYHVWPHQW
UHWXUQWDUJHWDQGOHYHORIULVNIRU0\6XSHUPHPEHUV,QDGGLWLRQWKHWUXVWHHVPXVWEHOLFHQVHG
DQGPHHWVSHFLILFVWDQGDUGVZLWKUHVSHFWWRWKHRSHUDWLRQRID0\6XSHUSURGXFW´
  Id.DW
  Id. DW
  See 5HJLQD7-HIIHUVRQIncreasing Coverage in Today’s Private Retirement System
'5(;(//5(9QRWLQJWKHYROXQWDU\QDWXUHRIUHWLUHPHQWSURPLVHV
@ PATERNALISTIC WORKPLACE RETIREMENT PLANS 

HPSOR\HUV IHZHU UHWLUHPHQW SURPLVHV ZLOO EHPDGH LQ WKH ILUVW SODFH ,Q RWKHU
ZRUGV WKHUH LVPXFK SUHVVXUH RQ UHJXODWRUV WR EDODQFH WKH REMHFWLYH RI'&SODQ
FUHDWLRQ DJDLQVW SURPXOJDWLQJ UXOHV SURWHFWLYH RI '& EHQHILFLDULHV 7KXV
UHJXODWRUV²HYHQ LI WKH\ KDYH JUHDW GLVFUHWLRQ WR DFW²PXVW JHQHUDOO\ EH TXLWH
FRJQL]DQWRIHQVXULQJ WKDWSURPXOJDWLQJSURWHFWLYHUXOHV IRUEHQHILFLDULHVZLOOQRW
VLJQLILFDQWO\XQGHUPLQHSODQFUHDWLRQ
,QWKH$XVWUDOLDQ6*KRZHYHUWKDWSUHVVXUHGRHVQRWH[LVW%HFDXVHHPSOR\HUV
PXVWFRPSXOVRULO\FRQWULEXWHWRD6XSHUIXQGIRUWKHLUHPSOR\HHVWKHUHLVQRVXFK
EDODQFLQJRILQWHUHVWVWKDWQHHGVWRWDNHSODFH6WULQJHQWWD[ILQDQFHDQGLQYHVWPHQW
UHTXLUHPHQWVIRU6XSHUIXQGVZLOOQRWWKUHDWHQSHQVLRQIXQGH[LVWHQFHDVHPSOR\HUV
ZLOOQRWKDYHDFKRLFHEXWWRFRQWULEXWH
2I FRXUVH RSSRQHQWV WR WKLV DSSURDFK PLJKW QRW OLNH WKH LGHD RI PDQGDWRU\
ZRUNSODFH SHQVLRQV EHFDXVH VXFK SDWHUQDOLVP LV LQFRQVLVWHQW ZLWK WKH $PHULFDQ
LQGLYLGXDO UHVSRQVLELOLW\ SDUDGLJP 7ZR UHVSRQVHV  EHKDYLRUDO HFRQRPLFV
H[SODLQVWKDWVRPHWLPHVSHRSOHKDYHWREHQXGJHGLQWRGRLQJWKLQJVWKH\ZRXOGQRW
GRYROXQWDULO\VHHDXWRPDWLFHQUROOPHQWDQGDXWRHVFDODWLRQSURYLVLRQVDQG
WR TXRWH 3URIHVVRU *KLODUGXFFL¶V SDUWLFXODUO\ DSW VWDWHPHQW ³*HW UHDO -XVW DV D
YROXQWDU\6RFLDO6HFXULW\V\VWHPZRXOGKDYHEHHQDGLVDVWHUDYROXQWDU\UHWLUHPHQW
DFFRXQW SODQ LV D GLVDVWHU´+XPDQEHLQJV DUHJRRG DW VRPHEHKDYLRUV EXWZH
VKRXOGDOVRUHFRJQL]HWKDWWKHFXUUHQWNV\VWHPLVGRRPHGWRIDLOJLYHQILUVWDQG
IRUHPRVWWKDWHPSOR\HUVGRQRWHYHQKDYHWRSURYLGHDNSODQXQGHUWKHFXUUHQW
YROXQWDU\(5,6$V\VWHP
B. Inaccessible Plans Become Accessible Plans 
$QHFHVVDU\FRUROODU\WRWKHFRPSXOVRU\QDWXUHRIWKHVXSHUDQQXDWLRQV\VWHPLV
WKDW WKHUHZLOOEHFORVH WRXQLYHUVDODFFHVV WKHVHOIHPSOR\HGPD\RUPD\QRWEH
FRYHUHG DQG HPSOR\HHV ZKR PDNH WRR OLWWOH RU WRR PXFK PRQH\ PD\ DOVR EH
H[FOXGHGDVLQ$XVWUDOLD,WZDVQRWXQWLO$XVWUDOLDPRYHGIURPWUDGLWLRQDO'%SODQV


  See 0HUWHQV Y+HZLWW$VVRFV 86  ±  ³7KHUH LV LQ RWKHU
ZRUGV D µWHQVLRQ EHWZHHQ WKH SULPDU\ >(5,6$@ JRDO RI EHQHILWLQJ HPSOR\HHV DQG WKH
VXEVLGLDU\JRDORIFRQWDLQLQJSHQVLRQFRVWV¶´TXRWLQJ$OHVVLY5D\EHVWRV0DQKDWWDQ,QF
86
 . See $QQH 7XFNHU Retirement Revolution: Unmitigated Risks in the Defined 
Contribution Society+286/5(9³(5,6$¶VREMHFWLYHRISURWHFWLQJWKH
ULJKWVDQGEHQHILWVRISODQSDUWLFLSDQWVDOVRLQFOXGHVDYRLGLQJXQGXHDGPLQLVWUDWLYHEXUGHQV
RQHPSOR\HUVDQGSUHVHUYLQJHPSOR\HUV¶ULJKWWRFXVWRPL]HSODQV´
  But see (LVHQEHUJ supra QRWH  ³, GRQ¶W WKLQN DOO WKH RQXV VKRXOG EH RQ WKH
JRYHUQPHQWDQGHPSOR\HUV,QGLYLGXDOVRXJKWWREHUHTXLUHGWRVDYHIRUUHWLUHPHQWWRR´
  But see id. ³7KHUH¶V RQH KLGGHQ FDWFK ZLWK 7KH 6XSHU¶V PDQGDWRU\ HPSOR\HU
FRQWULEXWLRQVHPSOR\HHVJHWORZHUSD\DQGVPDOOHUUDLVHVWKDQWKH\ZRXOGRWKHUZLVHVLQFH
WKHPRQH\KDVWRFRPHIURPVRPHZKHUH´
  See supra QRWHV±DQGDFFRPSDQ\LQJWH[W
  *KLODUGXFFLsupra QRWH³7KLVGRLW\RXUVHOISHQVLRQV\VWHPKDVIDLOHG,WKDVIDLOHG
EHFDXVH LW H[SHFWV LQGLYLGXDOV ZLWKRXW LQYHVWPHQW H[SHUWLVH WR UHDS WKH VDPH UHVXOWV DV
SURIHVVLRQDOLQYHVWRUVDQGPRQH\PDQDJHUV´ 
 INDIANA LAW JOURNAL >9RO

WRPRVWO\'&FRPSXOVRU\6XSHUIXQGVWKDWWKHSDUWLFLSDWLRQUDWHZHQWIURPRI
WKHZRUNSODFHSRSXODWLRQWRRYHU
$PHULFDQSROLF\PDNHUVKDYHEHHQXWLOL]LQJDXWRPDWLFHQUROOPHQWDQGDXWRPDWLF
FRQWULEXWLRQHVFDODWLRQWRJHWHPSOR\HHVLQWKHSODQDQGWKHQWRKDYHWKHPLQYHVWLQ
VXIILFLHQW OHYHOV WREHUHWLUHPHQW UHDG\2IFRXUVH WKHELJJHVWSUREOHPLV WKDW WKH
YROXQWDU\QDWXUHRI(5,6$PHDQVKDOIRI WKH$PHULFDQSRSXODWLRQGRHVQRWKDYH
DFFHVVWRNSODQVDWDOO7KLVLVHVSHFLDOO\SUREOHPDWLFIRUVPDOODQGPLGVL]H
HPSOR\HUVZKRILQGLWWRRH[SHQVLYHRUFRPSOLFDWHGWRVSRQVRUVXFKDVFKHPH(YHQ
WKRXJKWKH$PHULFDQJRYHUQPHQWKDVVRXJKWWRVHWXSVLPSOHNSODQVIRUOHVV
FRVWDQGZLWKOHVVDGPLQLVWUDWLYHEXUGHQWKHSDUWLFLSDWLRQUDWHLQNSODQVLVVWLOO
YHU\ORZIRUVPDOOHUHPSOR\HUV
$QG HYHQ ZKHQ HPSOR\HHV KDYH DFFHVV WR N SODQV WKH\ FKRRVH QRW WR
SDUWLFLSDWHRUWKH\LQYHVW WKHLUPRQH\ LQVXFKSODQVXQZLVHO\EHFDXVHRIDODFNRI
ILQDQFLDO VRSKLVWLFDWLRQ %HKDYLRUDO HFRQRPLFV DQG FKRLFH DUFKLWHFWXUH VXJJHVW
WKDWEHFDXVHRIWKHREVWDFOHVIDFLQJVXFKHPSOR\HHVWKHEHWWHURSWLRQZRXOGEHWR
DOORZHPSOR\HHVWRGHIDXOWWKHLUFRQWULEXWLRQVLQWRD0\6XSHUW\SHSURGXFWVHSDUDWH
DQG DSDUW IURP WKHLU HPSOR\HU ,Q RWKHU ZRUGV LI WKH HPSOR\HH GRHV DEVROXWHO\
QRWKLQJWKHPRQH\LVWUDQVIHUUHGLQWRD0\6XSHUDFFRXQWZKLFKLVORZFRVWKLJKO\
GLYHUVLILHGDQGPDQDJHGE\H[SHUWLQYHVWPHQWPDQDJHUV&XUUHQWO\DODUJHVHJPHQW
RIWKH$XVWUDOLDQSRSXODWLRQGRHVMXVWWKDWVXJJHVWLQJWKDWPRVWSHRSOHSUHIHUD
SDVVLYH DSSURDFK WR UHWLUHPHQW DQG WR KDYH WKHLU UHWLUHPHQW SDUWLFLSDWLRQ
FRQWULEXWLRQVDQGLQYHVWPHQWVWUDWHJ\GRQHIRUWKHP
C. Employer-Sponsored Plans Become Super Funds 
0RYLQJ IURP DQ HPSOR\HUVSRQVRUHG V\VWHP OLNH WKH N VFKHPH XQGHU
(5,6$WRDVFKHPHWKDWODUJHO\WDNHVHPSOR\HUVRXWRIWKHHTXDWLRQKDVDQXPEHU
RIEHQHILWV,QLWLDOO\DVLJQLILFDQWEHQHILWVWHPVIURPWKHIDFWWKDWWKH8QLWHG6WDWHV
JRYHUQPHQWSD\VDQHQRUPRXVWD[VXEVLG\WRSULYDWHHPSOR\HUVDQGHPSOR\HHVRI
RYHUELOOLRQWRLQFHQWLYL]HWKHPWRVSRQVRUUHWLUHPHQWSODQV2XWVLGHRIWKH


  See %DWHPDQsupra QRWHDW³,QWKHPLGVOHVVWKDQRIWKHZRUNIRUFH
ZDVFRYHUHGE\VXSHUDQQXDWLRQ´%XWWHWDOsupra QRWHDW³&RPSXOVRU\SDUWLFLSDWLRQ
LQWKHV\VWHPVHWVWKH$XVWUDOLDQUHWLUHPHQWVDYLQJVV\VWHPDSDUWIURPJHQHUDODXWRHQUROPHQW
ZLWKRSWRXWDVRSHUDWHVLQWKH8.1HZ=HDODQGDQGLQVRPHZRUNSODFHVLQWKH862YHU
RIWKH$XVWUDOLDQZRUNIRUFHKDVDWOHDVWRQHVXSHUDQQXDWLRQDFFRXQWPDQDJHGLQPRVW
FDVHVE\DSULYDWHSURYLGHUWKDWRSHUDWHVDVDWUXVWHHRIWKHµVXSHUDQQXDWLRQIXQG¶´
  See supra QRWHDQGDFFRPSDQ\LQJWH[W
  See &RSHODQGsupra QRWHDW
  See supra 3DUW,&
  See %XWWHWDOsupra QRWHDW³7RWKDWHQGDUHYLHZRI WKH$XVWUDOLDQ
VXSHUDQQXDWLRQV\VWHPUHFRPPHQGHGWKDWWKHLQWHUHVWVRIGHIDXOWLQJPHPEHUVZRXOGEHEHVW
VHUYHGE\DVLPSOHORZIHHVFDODEOHGHIDXOWVWUXFWXUH  ,QWKHYLHZRIWKHUHYLHZSDQHO
PRVW PHPEHUV ZHUH QRW HQJDJHG HQRXJK ZLWK UHWLUHPHQW VDYLQJV IRU WKH µV\VWHP WR ZRUN
SURSHUO\¶´TXRWLQJ7+(683(56<67(05(9,(:3$1(/683(56<67(05(9,(:),1$/5(3257
3$57 21( 29(59,(: $1' 5(&200(1'$7,216   available at KWWSZZZDIUFRP
UZ$)53KRWRVGGGIEEGIGGIGDB665
)LQDO5HSRUW3DUWSGI>SHUPDFF1/-:6@
  'DX6FKPLGWsupra QRWHDW ³7KHDPRXQWRI WD[EHQHILW WR LQGLYLGXDOVDQG
@ PATERNALISTIC WORKPLACE RETIREMENT PLANS 

WD[ GHGXFWLRQV JUDQWHG WR HPSOR\HUV IRU 6XSHU FRQWULEXWLRQV DQG WKH IDFW WKDW
HPSOR\HHVGRQRWSD\WD[RQ6XSHUFRQWULEXWLRQVPDGHRQWKHLUEHKDOIWKHUHDUHQR
DGGLWLRQDO WD[ VXEVLGLHV WR SHUVXDGH HPSOR\HUV WR SDUWLFLSDWH EHFDXVH WKH\ DUH
UHTXLUHGWRSDUWLFLSDWH
$OWKRXJK HPSOR\HUVZLOO SD\ D SHUFHQWDJH RI HDFK HPSOR\HH¶V VDODU\ LQWR WKH
6XSHU IXQG WKHUH DUH IHZHU XQSUHGLFWDEOH H[SHQVHV DVVRFLDWHG ZLWK EUHDFK RI
ILGXFLDU\GXW\ODZVXLWV4XLWHVLPSO\XQGHUVXSHUDQQXDWLRQHPSOR\HUVDUHQRORQJHU
ILGXFLDULHVEHFDXVHWKH\GRQRWPDQDJHRUDGPLQLVWHUUHWLUHPHQWSODQVWKHZD\WKH\
VRPHWLPHVGRDVGXDOUROHILGXFLDULHVXQGHUWKH$PHULFDQ(5,6$PRGHO(YHQLQ
WKHSUHVHQWNFRQWH[WHPSOR\HUVKDYHDILGXFLDU\GXW\WRVHOHFWDQGPRQLWRUWKH
NLQYHVWPHQWPHQXXQGHU(5,6$VHFWLRQFDQGLWVUHJXODWLRQV,IWKH\
GHOHJDWH WKRVH UHVSRQVLELOLWLHV WR D GLIIHUHQW SODQ DGPLQLVWUDWRU RU WKLUGSDUW\
ILGXFLDU\WKH\VWLOOKDYHDUHVLGXDOILGXFLDU\GXW\WRPDNHVXUHWKHSODQLVPDQDJHG
SUXGHQWO\
7DNLQJWKHEXUGHQRIIHPSOR\HUVWRFKRRVHZKHWKHUWRVSRQVRUZRUNSODFHSHQVLRQ
SODQV FDQQRW EHXQGHUHVWLPDWHG0RVW HPSOR\HUV DUHQRW LQ WKH UHWLUHPHQW VDYLQJ
EXVLQHVVDQGGRQRWKDYHFRUHFRPSHWHQFLHVLQHVWDEOLVKLQJDQGDGPLQLVWHULQJN
SODQV&RQVHTXHQWO\PXFKRIWKHPDQDJHPHQWRIVXFKSODQVLVGHOHJDWHGWRILQDQFLDO
LQWHUPHGLDULHVZKRPDQ\WLPHVKDYHFRQIOLFWHGOR\DOWLHVWRZDUGSODQSDUWLFLSDQWV
7KHVHFRQIOLFWHG OR\DOWLHVKDYHEHHQRQGLVSOD\ LQERWKUHFHQWPXOWLPLOOLRQGROODU
FODVV DFWLRQ OLWLJDWLRQ DV ZHOO DV D SULPH DUHD RI QHZ UHJXODWLRQ XQGHU WKH
'HSDUWPHQWRI/DERU¶V'2/(PSOR\HH%HQHILW6HFXULW\$GPLQLVWUDWLRQ¶V(%6$
FRQIOLFWRILQWHUHVW UXOHV IRU ILQDQFLDO DGYLVRUV :LWK LQGHSHQGHQW 6XSHU IXQG
WUXVWHHV WKLVZRXOG QRW EH DQ LVVXH DV WKH IXQG WUXVWHHVZRXOG KDYH WKH XOWLPDWH
ILGXFLDU\ GXWLHV WR DFW IRU WKH VROH SXUSRVH RI SURYLGLQJ 6XSHU IXQG PHPEHUV
VXIILFLHQWUHWLUHPHQWLQFRPH


FRUSRUDWLRQVLQJLYHQLQWKHIRUPRIWD[GHIHUUDOLQRUGHUWRHQFRXUDJHWKHIRUPDWLRQRI
SHQVLRQSODQVKDVEHHQHVWLPDWHGDWDERXWELOOLRQ´
  (5,6$6HFWLRQFSHUPLWV(5,6$ILGXFLDULHVWRZHDUGLIIHUHQWKDWVDQGDOVREH
WKHVHWWORURIWKHSODQLQHVWDEOLVKLQJDPHQGLQJRUWHUPLQDWLQJWKHSODQSee 9DULW\&RUSY
+RZH 86    7KRPDV - GLVVHQWLQJ ³8QGHU(5,6$ DQ HPSOR\HU LV
SHUPLWWHGWRDFWERWKDVSODQVSRQVRUDQGSODQDGPLQLVWUDWRUF86&F
HG(PSOR\HUVZKRFKRRVHWRDGPLQLVWHUWKHLURZQSODQVDVVXPHUHVSRQVLELOLWLHVWRERWK
WKHFRPSDQ\DQGWKHSODQDQGDFFRUGLQJO\RZHGXWLHVRIOR\DOW\DQGFDUHWRERWKHQWLWLHV´
  86&F
  &)5F
  See, e.g. 7LEEOHY(GLVRQ ,QW¶O1R± VOLSRSDW± 860D\
ILQGLQJ SRWHQWLDO (5,6$ ILGXFLDU\ OLDELOLW\ IRU IDLOLQJ WR SHULRGLFDOO\ PRQLWRU N
LQYHVWPHQWVHOHFWLRQIRUFRQWLQXLQJUHDVRQDEOHQHVVRILQYHVWPHQW
  See 'HILQLWLRQ RI WKH 7HUP µµ)LGXFLDU\¶¶ &RQIOLFW RI ,QWHUHVW 5XOH²5HWLUHPHQW
,QYHVWPHQW$GYLFH)HG5HJSURSRVHG$SUWREHFRGLILHGDW&)5
SWV±supra WH[WDFFRPSDQ\LQJQRWH
  See 0XLUsupra QRWHDW³>7@KHWUXVWHHVRIWKH0\6XSHUSURGXFWEHDUQRWMXVW
WKH VWDQGDUG ILGXFLDU\ REOLJDWLRQV RI IXQG WUXVWHHV EXW DOVR WKH HQKDQFHG UHVSRQVLELOLW\ WR
HQVXUH WKDW WKH LQYHVWPHQWV DQG IHHV DUH DSSURSULDWH IRU WKH HPSOR\HHV ZKRVH UHWLUHPHQW
VDYLQJV DUH LQYHVWHG LQ WKHLU 0\6XSHU SURGXFW 7KXV LQ $XVWUDOLD WKH UHVSRQVLELOLW\ IRU
DSSURSULDWHLQYHVWPHQWGHFLVLRQVLQFOXGLQJGHFLVLRQVWKDWDIIHFWSURGXFWIHHVFRLQFLGHVZLWK
ERWK WKH ORFXVRI LQYHVWPHQWH[SHUWLVHDQGUHVSRQVLELOLW\IRU LQYHVWPHQWVWUDWHJ\´FLWDWLRQ
 INDIANA LAW JOURNAL >9RO

$Q$PHULFDQ VXSHUDQQXDWLRQPRGHOPLJKWZRUN VOLJKWO\GLIIHUHQWO\ JLYHQ WKH
GLIILFXOW\WKH$XVWUDOLDQ6*KDVKDGZLWKHPSOR\HHVPDNLQJYROXQWDU\FRQWULEXWLRQV
WR WKHLU6*DFFRXQWV ,QVWHDGRI HPSOR\HU FRQWULEXWLRQV DORQH WR6XSHU IXQGV DQ
$PHULFDQ PRGHO FRXOG UHTXLUH ERWK HPSOR\HU FRQWULEXWLRQV DQG HPSOR\HH
FRQWULEXWLRQV1RWRQO\ZLOOERWKHPSOR\HUDQGHPSOR\HHEHOLWHUDOO\LQYHVWHGLQ
WKH VXFFHVVRI WKH VXSHUDQQXDWLRQ IXQG EXW VXFK MRLQW FRQWULEXWLRQVZRXOG OLNHO\
PHDQWKDW$PHULFDQHPSOR\HUVZRXOGKDYHWRFRQWULEXWHOHVV$WWKHVDPHWLPHMXVW
OLNHZLWKWKH6*V\VWHPHPSOR\HUFRQWULEXWLRQVWRWKHVXSHUDQQXDWLRQIXQGVZRXOG
EHWD[GHGXFWLEOH
7KH ELJJHVW DGYDQWDJH WR VXFK D VHWXS ZRXOG EH WKDW LW ZRXOG ODUJHO\ WDNH
HPSOR\HUVRXWRIWKHSHQVLRQHTXDWLRQ%HFDXVHPRVWHPSOR\HUVGRQRWKDYHWKH
FRUHFRPSHWHQFLHVWREHUHVSRQVLEOHIRUVHWWLQJXSLQYHVWPHQWDOWHUQDWLYHVIRUWKHLU
HPSOR\HHV¶ SHQVLRQ PRQH\ DQG ZLVK WR DYRLG WKH FRVWV DVVRFLDWHG ZLWK SHQVLRQ
SODQVLWLVQRWVXUSULVLQJWKDWPDQ\DUHVHHNLQJWRH[LWWKHSHQVLRQEXVLQHVVLQRQH
ZD\ RU DQRWKHU&RQVHTXHQWO\PRVW HPSOR\HUV XVH D ILQDQFLDO LQWHUPHGLDU\ WR
SURYLGHWKHVHVHUYLFHVWRWKHLUHPSOR\HHV%HFDXVHRIWKHPDQQHULQZKLFKILQDQFLDO
LQWHUPHGLDULHV RSHUDWH WKH\ WHQG WR EH FRQIOLFWHG DQG GR QRW DOZD\V DFW LQ WKH
HPSOR\HHV¶ EHVW LQWHUHVW5DWKHU WKDQ EURDGHQ WKH ILGXFLDU\ UXOH XQGHU(5,6$
LQFUHDVH WKH DPRXQW RI ILGXFLDU\ OLWLJDWLRQ DQG VFDUH DZD\ HPSOR\HUV IURP WKH
(5,6$YROXQWDU\SODQZRUOGMXVWWDNHWKHHPSOR\HURXWRIWKHUHWLUHPHQWVFKHPH
6HQG VXSHUDQQXDWLRQ IXQGV GLUHFWO\ WR LQGHSHQGHQW 6XSHU IXQGV ZKLFK FDQ EH
LQGXVWU\ EDVHG SXEOLF VHFWRU RU UHWDLO 7KH PRQH\ ZRXOG EH VHQW WR WKH PRVW
VRSKLVWLFDWHGPRQH\PDQDJHUVLQWKHFRXQWU\ZKRZRXOGKDYHWKHDELOLW\WRLQYHVW
WKDWPRQH\SURSHUO\DQGZRXOGKDYHWKHOHJDOREOLJDWLRQWRGRVR7KHVL]HRIWKHVH
PHJDSHQVLRQ IXQGVDOVRHQVXUHV ORZHU LQYHVWPHQW IHHVJLYHQHFRQRPLHVRI VFDOH
DQG LQWHQVH PDUNHW FRPSHWLWLRQ ZKLFK PHDQV PRUH UHWLUHPHQW VDYLQJV IRU
LQGLYLGXDOVRYHUWKHORQJWHUP


RPLWWHG
  See (LVHQEHUJsupra QRWH³,GRQ¶WWKLQNDOOWKHRQXVVKRXOGEHRQWKHJRYHUQPHQW
DQGHPSOR\HUV,QGLYLGXDOVRXJKWWREHUHTXLUHGWRVDYHIRUUHWLUHPHQWWRR²RUDWOHDVWKDYH
FRQWULEXWLRQVDXWRPDWLFDOO\WDNHQRXWRIWKHLUSD\XQOHVVWKH\FKRRVHWRRSWRXW´,QRWKHU
ZRUGVZHDUHIRUFLQJHVSHFLDOO\\RXQJHUZRUNHUVWRXVHVRPHRIWKHLULQFRPHHDUO\LQWKHLU
FDUHHUIRUUHWLUHPHQWZKHQWKHWLPHYDOXHRIPRQH\DQGWD[IUHHLQYHVWPHQWUHWXUQVFDQKDYH
WKHLUELJJHVWLPSDFW
  3URIHVVRU 'DX6FKPLGW DSWO\ REVHUYHV WKDW DOWKRXJK GXULQJ WKH WLPH SHULRG DIWHU
:RUOG:DU,,HPSOR\HUVXVHGZRUNSODFHSHQVLRQVWRELQGHPSOR\HHVWRWKHPWKURXJKRXWWKHLU
FDUHHUVLQWKHJOREDOVHUYLFHHFRQRP\³$PHULFDQHPSOR\HUVKDYHEHHQPXFKOHVVHQWKXVLDVWLF
DERXW RIIHULQJ SHQVLRQ SODQV LQ WKHLU HIIRUW WR FRPSHWH ZLWK ORZZDJH IRUHLJQ ODERU´
'DX6FKPLGWsupra QRWHDW
  See 5REHUW 6WH\HU Litigation Heavy on Minds of Defined Contribution Execs
3(16,216 	 ,19(670(176 0DU   KWWSZZZSLRQOLQHFRPDUWLFOH
35,17OLWLJDWLRQKHDY\RQPLQGVRIGHILQHGFRQWULEXWLRQH[HFV
>SHUPDFF&-=$*@ ³'HILQHG FRQWULEXWLRQ SODQ H[HFXWLYHV DUH DV FRQFHUQHG DERXW
OLWLJDWLRQDVWKH\DUHDERXWIDLOLQJWRPHHWWKHLUSDUWLFLSDQWV¶UHWLUHPHQWJRDOV´
  See supra 3DUW,'
  See 5\DQ $OIUHG The One Chart That Explains 401(k) Fees %5,*+76&23(
ZZZEULJKWVFRSHFRPILQDQFLDOSODQQLQJDGYLFHDUWLFOH7KH2QH&KDUW7KDW([SODLQV
.)HHV>SHUPDFF*.&-+1/@³/DUJHSODQVRYHUPLQDVVHWVDOPRVWXQLIRUPO\
@ PATERNALISTIC WORKPLACE RETIREMENT PLANS 

D. Expensive Plans Become Inexpensive Plans 
2I FRXUVH DQRWKHU DGYDQWDJH RI VXFK D FRPSXOVRU\ XQLYHUVDO HPSOR\HUIUHH
V\VWHPLVWKDWLWZRXOGEHVXEVWDQWLDOO\OHVVFRVWO\DQGWKHUHZRXOGEHVXEVWDQWLDOO\
OHVVFRVWDVVRFLDWHGZLWKVXFKDQDGPLQLVWUDWLYHDSSDUDWXV4XLWHVLPSO\ZLWK6XSHU
IXQGV KDYLQJ VR PXFK PRQH\ LQ WKHLU FRQWURO QRW RQO\ FRXOG WKH EHVW PRQH\
PDQDJHUVEHKLUHGEXWWKHLQYHVWPHQWIXQGV¶IHHVZRXOGOLNHO\EHORZHUHG7KHUH
DUHWZRUHDVRQV
)LUVW6XSHUIXQGPDQDJHUVWKDWGRQRWKDYHWRFKDVHSURILWVZRXOGEHPRUHOLNHO\
WRDGRSWKLJKO\GLYHUVLILHGORZFRVWLQGH[IXQGV6HFRQGIHHVZRXOGEHJHQHUDOO\
ORZHUZLWK VRSKLVWLFDWHG SURIHVVLRQDOVPDQDJLQJ WKHVH 6XSHU IXQGV EHFDXVHPRVW
HPSOR\HHVGRQRWZDQWWRERWKHUZLWKOHDUQLQJKRZWRSURSHUO\LQYHVWWKHLUUHWLUHPHQW
PRQH\DQGPRQLWRUWKHFRQWLQXLQJDSSURSULDWHQHVVRIWKHLULQYHVWPHQW7KHUHIRUH
WKH\ZLOOQRWPLVWDNHQO\HQJDJHLQDFWLYHPDQDJHPHQWRIWKHLULQYHVWPHQWVZKLFK
KDVWKHHIIHFWRIFDXVLQJWKHFRVWDVVRFLDWHGZLWKWKHLUUHWLUHPHQWIXQGVWRULVHDQG
WKHIXQGV¶RYHUDOOLQYHVWPHQWUHWXUQRYHUWKHORQJWHUPWRGURSVLJQLILFDQWO\
E. Misaligned Funds Become Aligned Funds 
)LQDOO\RQHRIWKHELJJHVWSUREOHPVZLWKWKHFXUUHQWNSODQIUDPHZRUNLV
WKH ODFN RI DOLJQPHQW EHWZHHQ WKH LQYHVWPHQW DGYLVRUV DQG EURNHUVZKR SURYLGH
LQYHVWPHQWVHUYLFHVDQGWKHNSDUWLFLSDQWVWKHPVHOYHV'DYLG6ZHQVRQZKR
UXQVWKHLQYHVWPHQWSRUWIROLRDW<DOHSXWVLWWKLVZD\³:DOO6WUHHWPDNHVQRPRQH\
RQORZFRVWLQGH[IXQGV7KDWLVWKHSUREOHP´
,QGHHGWKHHPSLULFDOHYLGHQFHRI:DOO6WUHHW¶VJUHHGLVHDV\WRILQGZKHQLWFRPHV
WRLQYHVWPHQWDGYLVRUEHKDYLRUWRZDUGHPSOR\HHSDUWLFLSDQWVRINSODQV,QRQH
VWXG\ 3URIHVVRU 0XOODLQDWKDQ DQG KLV FROOHDJXHV VHQW P\VWHU\ VKRSSHUV WR YLVLW
ILQDQFLDO DGYLVRUV 7KH\ IRXQG WKDW DGYLVRUV PRVWO\ UHFRPPHQGHG LQYHVWPHQW


KDYH IHHV EHORZ  7KH ODUJHVW SODQV DUH XVXDOO\ EHORZ     7KH VPDOO SODQ
PDUNHWSODFHLVDGLIIHUHQWVWRU\$YHUDJHIHHVIRUVPDOOSODQVLVEHWZHHQ±ZLWKSOHQW\
RISODQVSD\LQJPRUHWKDQD\HDULQIHHV´
  See %RJOHsupra QRWHDW
  See 0XLUsupra QRWHDW³0HPEHUVODFNDZDUHQHVVRIIXQGSHUIRUPDQFHDQG
IHHVLQSDUWEHFDXVHWKH\GRQRWDFWLYHO\PDNHSD\PHQWVLQWRWKHLUDFFRXQWVDQGLQPDQ\FDVHV
GRQRWH[SHFWWRDFFHVVWKHIXQGVIRUPDQ\\HDUV´
  7KH PDUNHW FRXOG DOVR KHOS WR SURWHFW DJDLQVW ULVLQJ IHHV DVVRFLDWHG ZLWK
VXSHUDQQXDWLRQIXQGV:LWKIXQGVFRPSHWLQJIRUSODQSDUWLFLSDQWV WKHIHHVDVVRFLDWHGZLWK
PDQDJLQJ WKH SODQ DVVHWV VKRXOG VWD\ ORZ +RZHYHU WKHUH LV WKH ZRUU\ WKDW LI WKH SODQ
SDUWLFLSDQWVGRQRWSD\PXFKDWWHQWLRQWRWKHLUIHHVIXQGVPLJKWLQFUHDVHVXFKIHHVUHJDUGOHVV
RI WKHPDUNHWDQGFRPSHWLWLYH IRUFHV2QH LGHD WRFRPEDW WKLV LV WRGHYHORS UHJXODWLRQV WR
³TXDOLI\´IXQGVLIWKH\PHHWFHUWDLQFRQGLWLRQVVXFKDVE\SUHYHQWLQJIHHVIURPLQFUHDVLQJ
RYHUDVHWDPRXQWGXULQJDVSHFLILFSHULRGRIWLPH$XVWUDOLDKDVUHJXODWHGKRZPXFK0\6XSHU
IXQGVPD\FKDUJHLQIHHVSee id.DW³>7@KHWUXVWHHVRIWKH0\6XSHUSURGXFWEHDUQRWMXVW
WKH VWDQGDUG ILGXFLDU\ REOLJDWLRQV RI IXQG WUXVWHHV EXW DOVR WKH HQKDQFHG UHVSRQVLELOLW\ WR
HQVXUH WKDW WKH LQYHVWPHQWV DQG IHHV DUH DSSURSULDWH IRU WKH HPSOR\HHV ZKRVH UHWLUHPHQW
VDYLQJVDUHLQYHVWHGLQWKHLU0\6XSHUSURGXFW´
  3RUWHUsupra QRWH
  See 0XOODLQDWKDQHWDOsupra QRWHDW
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

VWUDWHJLHVWKDWILWWKHLQYHVWPHQWDGYLVRU¶VRZQILQDQFLDOLQWHUHVWV7KHVHDGYLVRUV
VRXJKWWREXWWUHVVWKHVHLQGLYLGXDOV¶PLVWDNHQSHUFHSWLRQDERXWLQYHVWLQJDQGDFWXDOO\
HQFRXUDJHGWKHPWRFKDVHUHWXUQVDQGDGYLVHGDJDLQVWORZFRVWRSWLRQVOLNHORZIHH
LQGH[IXQGV
0XOODLQDWKDQDQGKLVFROOHDJXHVDUHQRWDORQHLQ WKHLU ILQGLQJV$QRWKHUUHFHQW
VWXG\ E\6XVDQ&KULVWRIIHUVHQ DQG KHU FROOHDJXHV IRXQG WKDW LQYHVWPHQW DGYLVRUV
GLUHFWHGPRUHRIWKHLUFOLHQWV¶PRQH\WRIXQGVWKDWVKDUHGWKHXSIURQWIHHVZLWKWKH
DGYLVRUV 1RW VXUSULVLQJO\ UHWXUQV RI WKHVH IXQGV ZHUH SRRU FRPSDUHG ZLWK
DOWHUQDWLYHV*HQHUDOO\VSHDNLQJZKHQHPSOR\HHVDUHQRWJLYHQUHVSRQVLELOLW\IRU
LQYHVWLQJ WKHLU RZQ UHWLUHPHQW PRQLHV WKHVH W\SHV RI EHKDYLRUV E\ LQYHVWPHQW
DGYLVRUVDUHOHVVOLNHO\WRRFFXUVROHO\EHFDXVHPRVWHPSOR\HHVLI$XVWUDOLD¶V6*
V\VWHPSURYLGHVDQ\JXLGDQFHZLOOKDSSLO\GHIDXOWLQWRDZHOOGLYHUVLILHGORZIHH
SRUWIROLRZLWKRXWUHFHLYLQJFRQIOLFWHGDGYLFH2UWRSXWLWVOLJKWO\GLIIHUHQWO\LQ
WKH0\6XSHUVHWXSZLWKDGHIDXOWWRDODUJHKLJKO\GLYHUVLILHGSDVVLYHDFFRXQWWKH
LQWHUHVWV RI WKH 6XSHU IXQG PDQDJHUV DQG WKH SODQ SDUWLFLSDQWV ZLOO EH EHWWHU
DOLJQHG
$Q$PHULFDQSODQZRXOGDOVRFRQVLGHUGLYHUVLILFDWLRQLQWKHFRQWH[WRISURYLGLQJ
XQGHUO\LQJUHWLUHPHQWVHFXULW\WRSODQSDUWLFLSDQWV'LYHUVLILFDWLRQGRHVQRWVWRSZLWK
PHUHO\GLYHUVLI\LQJWKHLQYHVWPHQWVDPRQJZKLFKSODQDVVHWVDUHDOORFDWHGLWDOVR
FDOOV IRU HQVXULQJ WKDW SDUW RI SODQ SDUWLFLSDQWV¶ SRUWIROLRV DUH DOORFDWHG WRZDUG
DQQXLWLHV3ODFLQJSODQDVVHWVLQWRDQDQQXLW\IRUPPLJKWQRWPD[LPL]HWKHJURZWK
LQDUHWLUHPHQWSRUWIROLRWKHZD\WKDWFHUWDLQRWKHULQYHVWPHQWVPLJKWEXWLWSURYLGHV
IRU XQGHUO\LQJ UHWLUHPHQW VHFXULW\ DQG KHGJHV HIIHFWLYHO\ DJDLQVW PDUNHW ULVN RU
XQZLVH XVH RI OXPS VXP GLVWULEXWLRQV (TXLWLHV IL[HG LQFRPH LQYHVWPHQWV DQG
DOWHUQDWLYHDVVHWVOLNHSULYDWHHTXLW\KHGJHIXQGVDQGLQIUDVWUXFWXUHFDQQRWSURYLGH
DVLPLODUJXDUDQWHHRIOLIHWLPHLQFRPHWKURXJKRXWUHWLUHPHQWDQGWKXV WKHVHRWKHU
W\SHV RI LQYHVWPHQWV GR QRW GHDO ZLWK ORQJHYLW\ ULVN OLNH DQQXLWLHV GR ,QGHHG
DOWKRXJKPRUHH[SHQVLYHLQLWLDOO\WKHEHVWEHWPLJKWEHDQDQQXLW\WKDWLVLQGH[HG
IRULQIODWLRQPXFKOLNH866RFLDO6HFXULW\6XFKDQQXLWLHVIXUWKHUSURWHFWUHWLUHHV
DJDLQVWODUJHULVHVLQWKHSULFHRIFRQVXPHUDQGPHGLFDOJRRGV
,QRUGHUWRKHOSLQGLYLGXDOVSUHSDUHIRUWKHLUUHWLUHPHQW\HDUVDQ$PHULFDQSODQ
PLJKWFRQVLGHUUHTXLULQJDFHUWDLQSHUFHQWDJHRISODQDVVHWVWREHDOORFDWHGWRZDUG
VRPH IRUP RI DQ DQQXLW\ 8QWLO UHFHQWO\ WKH 8QLWHG .LQJGRP KDG VXFK D
UHTXLUHPHQW²LQGLYLGXDOV ZKR SDUWLFLSDWHG LQ WD[IDYRUHG SHQVLRQ SODQV ZHUH
UHTXLUHGWRDOORFDWHRIWKHLUSHQVLRQDVVHWVLQDQQXLWLHV6LQJDSRUHKDVDOVR


  Id. DW
  See id. ³:HGRFXPHQWWKDWDGYLVHUVIDLOWRGHELDVWKHLUFOLHQWVDQGRIWHQUHLQIRUFH
ELDVHV WKDWDUH LQ WKHLU LQWHUHVWV$GYLVHUVHQFRXUDJHUHWXUQVFKDVLQJEHKDYLRUDQGSXVKIRU
DFWLYHO\PDQDJHGIXQGVWKDWKDYHKLJKHUIHHVHYHQLIWKHFOLHQWVWDUWVZLWKDZHOOGLYHUVLILHG
ORZIHHSRUWIROLR´TXRWHDSSHDUVZLWKLQWKHDEVWUDFWRQDQXQQXPEHUHGSDJH
  &KULVWRIIHUVHQHWDOsupraQRWHDW
  Id.
  See VRXUFHVFLWHGsupra QRWHV±DQGDFFRPSDQ\LQJWH[W
  See 0XLUsupra QRWHDW³>,@Q$XVWUDOLD WKH UHVSRQVLELOLW\ IRUDSSURSULDWH
LQYHVWPHQW GHFLVLRQV LQFOXGLQJGHFLVLRQV WKDW DIIHFW SURGXFW IHHV FRLQFLGHVZLWK ERWK WKH
ORFXVRILQYHVWPHQWH[SHUWLVHDQGUHVSRQVLELOLW\IRULQYHVWPHQWVWUDWHJ\´
  ,QWKH8QLWHG.LQJGRPHOLPLQDWHGWKHUHTXLUHPHQWWKDWRIUHWLUHPHQWDVVHWV
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
DQQRXQFHG WKDW LW ZLOO UHTXLUH LQGLYLGXDOV WR DQQXLWL]H D FHUWDLQ DPRXQW RI WKHLU
UHWLUHPHQW DVVHWV 7KH 8QLWHG 6WDWHV PLJKW IROORZ E\ H[DPSOH SURYLGLQJ
$PHULFDQ FLWL]HQV ZLWK D PHDQLQJIXO ZD\ WR PDQDJH WKH ULVNV RI ORQJHYLW\ DQG
SUHYHQWRXWOLYLQJVDYHGUHWLUHPHQWLQFRPH
2IFRXUVHDQQXLWLHVDUHQRWDSDQDFHD IRUDOO WKDWDLOV UHWLUHPHQWVDYLQJ LQ WKH
8QLWHG 6WDWHV 3DUW RI WKH SUREOHP LV WKDW $PHULFDQV JHQHUDOO\ GR QRW ZLVK WR
SXUFKDVHDQQXLWLHV0DQ\VXUYH\VLQGLFDWHWKDWZKLOHPRVWSHRSOHSUHIHUDJXDUDQWHHG
OLIHWLPHLQFRPHOLNH866RFLDO6HFXULW\WKHVDPHLQGLYLGXDOVUDUHO\ZLOOEX\VXFK
DQQXLWLHVRUVWLFNZLWK WKHSHQVLRQUDWKHU WKDQ WDNHD OXPSVXPEX\RXW7KLV LV
DQRWKHU DVSHFW RI WKH EHKDYLRUDO HFRQRPLFV SX]]OH H[SORUHG DERYH EHFDXVH
LQGLYLGXDOV KDYH WR SDUW ZLWK VXFK D ODUJH VXP RI PRQH\ QRZ WR UHFHLYH D
FRPSDUDWLYHO\PXFKVPDOOHUDPRXQWRIPRQWKO\LQFRPHLQWKHIXWXUHWKH\VHHWKH
EDUJDLQDVDEDGGHDO7KH\IHDUJHWWLQJKLWE\DEXVWRPRUURZDQGORVLQJWKHEHW
3HUKDSVDVVRPHDFWXDULHVKDYHVXJJHVWHGWKHEHVWSDWKIRUDUHWLUHHLIKHRUVKH
LVKHDOWK\LVWREX\DQLQIODWLRQLQGH[HGDQQXLW\ZLWKDWOHDVWSDUWRIKLVRUKHUN
OXPSVXPPRQH\$W WKDWSRLQW WKH UHWLUHHZRXOGEHEHWWHUSUHSDUHG WRHQGXUH
ILQDQFLDOPDUNHW FUDVKHV KLVWRULFDOO\ ORZ LQWHUHVW UDWHV UXQQLQJRXW RIPRQH\ RU
PDQDJLQJWKHLUPRQH\ZKHQWKH\DUHROGDQGKDYHGLPLQLVKHGFDSDFLW\DQGPD\EH
VXEMHFWWRXQGXHLQIOXHQFHE\IULHQGVDQGIDPLO\
&21&/86,21
7KH $PHULFDQ NGRPLQDWHG V\VWHP KDV OHG WR D UHWLUHPHQW FULVLV LQ WKLV
FRXQWU\DVDODUJHFRKRUWRIEDE\ERRPHUVFRQWLQXHWRUHWLUH7KHUHWLUHPHQWFULVLV
FDQEHH[SODLQHGODUJHO\E\WKHVKLIWIURP'%SODQVZKHUHHPSOR\HUVZHUHLQFRQWURO
RI UHWLUHPHQW LQYHVWPHQW WR '& SODQV ZKHUH HPSOR\HHV DUH QRZ LQ FRQWURO
%HKDYLRUDO HFRQRPLFV VXJJHVWV WKDW E\ XVLQJ FKRLFH DUFKLWHFWXUH WHFKQLTXHV
HPSOR\HHV FDQ EH QXGJHG LQWR ZHOOGLYHUVLILHG ORZIHH SRUWIROLRV ZKLOH


EHDOORFDWHGWRZDUGDQQXLWLHVDOWKRXJKLWUHPDLQVXQFOHDUZK\WKHGHFLVLRQZDVPDGH$OLFLD
+0XQQHOOBig Change in U.K. Pension Provisions0$5.(7:$7&+(1&25(%/2*$SU
   30 KWWSEORJVPDUNHWZDWFKFRPHQFRUHELJFKDQJHLQXN
SHQVLRQSURYLVLRQV>SHUPDFF6*9:)<@
  CPF Life &(175$/ 3529,'(17 )81'%2$5' )81' 6,1* KWWSVZZZFSIJRYVJ
0HPEHUV6FKHPHVVFKHPHVUHWLUHPHQWFSIOLIH>SHUPDFF(67$(+@
  See generally 5DPL+DQHJELSecurity in Uncertain Times: Policies for Increasing the 
Popularity of Life Annuities Among Retirees9$-62&32/¶<	/GLVFXVVLQJ
VHYHUDOVXUYH\VLQGLFDWLQJWKHSUHIHUHQFHIRUOXPSVXPVRYHUDQQXLWLHV
  Id. DW³>+@ROGLQJDOLIHDQQXLW\SUHVHQWVSRWHQWLDOORVVHV2QHLVWKHULVNRIG\LQJ
HDUO\´
  See id. DW±³7UDGLWLRQDOOLIHDQQXLWLHVRIIHUDVHFXUHUHWLUHPHQWLQFRPHWKDWIHZ
LQVWUXPHQWV FDQ PDWFK 7KHLU UHWXUQV DUH IUHH IURP LQYHVWPHQW ULVN DQG ORQJHYLW\ ULVN
0RUHRYHU LI WKH\ DUH LQGH[HG WKH\ DUH DOVR IUHH IURP LQIODWLRQ ULVN´ FLWDWLRQ RPLWWHG
³6LQFH WKH V OLIH DQQXLWLHV WKDW DUH LQIODWLRQLQGH[HG KDYH DOVR EHHQ DYDLODEOH LQ WKH
8QLWHG6WDWHV´Id. DWQFLWLQJ-HIIUH\5%URZQ2OLYLD60LWFKHOO	-DPHV03RWHUED
The Role of Real Annuities and Indexed Bonds in an Individual Accounts Retirement Program
1DW¶O%XUHDXRI(FRQ5HVHDUFK:RUNLQJ3DSHU1R7KHSHUFHQWDJHGHYRWHG
WRVXFKDQQXLWLHVFRXOGEHGHWHUPLQHGEDVHGRQDQRYHUDOODVVHVVPHQWRIWKHORQJHYLW\ULVNWKH
LQGLYLGXDOIDFHV
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

FRQWULEXWLQJ WKHQHFHVVDU\ DPRXQWV WR EH UHDG\ IRU UHWLUHPHQW$OWKRXJK VRPHRI
WKHVH WHFKQLTXHV H[LVW LQ WKH IRUP RI DXWRPDWLF HQUROOPHQWV DQG DXWRPDWLF
FRQWULEXWLRQ HVFDODWLRQ WKH YROXQWDU\ HPSOR\HUUXQ QDWXUH RI WKH N V\VWHP
LQHYLWDEO\XQGHUPLQHVWKHVXFFHVVRIWKHVHLQLWLDWLYHV
:KDW ZRXOG OHDG WR EHWWHU UHWLUHPHQW RXWFRPHV IRU PRUH SHRSOH LV D VROXWLRQ
HVWDEOLVKHGE\ZHOOVXSSRUWHGEHKDYLRUDOHFRQRPLFLQVLJKWV7KHVHLQVLJKWVSHUPLW
HPSOR\HH FKRLFH LQ KRZ UHWLUHPHQWPRQH\ LV LQYHVWHG EXW UHFRJQL]H WKDW LQ WKLV
FRPSOH[FRQWH[WVRPHWLPHVWKHFKRLFHLVWRGRQRWKLQJDQGOHWRWKHUVZKRDUHPRUH
ILQDQFLDOO\OLWHUDWHH[HUFLVHWKDWFKRLFHRQWKHHPSOR\HH¶VEHKDOI
2QH VXFKZRUNSODFHSHQVLRQPRGHOZRXOGEH DPDQGDWRU\'& V\VWHPZKHUH
HPSOR\HHVXQLYHUVDOO\FRQWULEXWHDORQJZLWKWKHLUHPSOR\HUVDVXIILFLHQWDPRXQWRI
WKHLUVDODU\GLUHFWO\LQWRLQGHSHQGHQWVXSHUDQQXDWLRQIXQGVWKDWFKDUJHORZIHHVIRU
WKHLU VHUYLFHV HPSOR\ VRSKLVWLFDWHG QRQFRQIOLFWHG IXQG PDQDJHUV DQG DOLJQ
LQWHUHVWVDSSURSULDWHO\EHWZHHQ WKHVHPDQDJHUVDQGSDUWLFLSDQWV WKURXJKHQKDQFHG
ILGXFLDU\GXWLHV/XFNLO\DYHU\VXFFHVVIXO'&SODQRIWKLVYDULHW\KDVH[LVWHGLQRQH
IRUP RU DQRWKHU IRU RYHU WZHQW\ \HDUV LQ WKH IRUP RI $XVWUDOLDQ 6XSHUDQQXDWLRQ
*XDUDQWHH 7KH 6* SURYLGHV FRPSXOVRU\ QHDUO\ XQLYHUVDO ZRUNSODFH UHWLUHPHQW
SODQVWKURXJKVRSKLVWLFDWHGSURIHVVLRQDOPDQDJHUVDWDORZFRVWDQGRSHUDWHGLQWKH
EHVWLQWHUHVWRIVXSSRUWLQJWKHUHWLUHPHQWVHFXULW\RIPHPEHUHPSOR\HHSDUWLFLSDQWV
7KH8QLWHG6WDWHVFDQVLPLODUO\WUDQVIRUPLWVFXUUHQWNUHWLUHPHQWQLJKWPDUH
ZKHUHWRRIHZZRUNHUVKDYHDFFHVVSDUWLFLSDWHRULQYHVWZLVHO\LQWRDVXFFHVVIXO
UHJLPHE\HVWDEOLVKLQJDXQLYHUVDOPDQGDWRU\'&VFKHPHUXQE\LQGHSHQGHQW6XSHU
IXQGPDQDJHUV IUHH IURPHPSOR\HUV DQG WKHLU FRQIOLFWHG ILQDQFLDO LQWHUPHGLDULHV
$OWKRXJKVRPHZKDWFRXQWHULQWXLWLYHJLYHQWKHODERURULHQWHGKLVWRU\RIVXFKSODQV
ZRUNSODFH UHWLUHPHQW SODQV VKRXOG QR ORQJHU EH D SDUW RI ODERU UHJXODWLRQ LQ WKH
8QLWHG6WDWHVEXWUDWKHUDPDWWHURIILQDQFHVHFXULWLHVDQGWD[UHJXODWLRQWKURXJK
VXFK DJHQFLHV DV WKH 6(& DQG WKH ,56 +RZHYHU XQOLNH $XVWUDOLD WKH 86
JRYHUQPHQW VKRXOG FRQWLQXH WR SXVK HPSOR\HHV WR DW OHDVW SDUWLDOO\ DQQXLWL]H
UHWLUHPHQWSRUWIROLRVWKURXJKFKRLFHDUFKLWHFWXUHDQGXVHRIGHIDXOWVWKDWZRXOGKDYH
D VSHFLILHG SHUFHQWDJH RI UHWLUHPHQW IXQGV EH LQYHVWHG LQ LQIODWLRQLQGH[HG OLIH
DQQXLWLHVXQOHVVHPSOR\HHVRSWRXW


